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PREFACE

Date and Basis of Report

The World Bank, with the agreement of and in association with, the Government of Sri Lanka
(GOSL), carried out a comprehensive assessment of the Public Procurement System in the
country. The review was carried out during the period April to November 2002 and addressed all
the issues listed in the Initial Concept Memorandum (ICM) approved in February 2002. The
outcome of the review is this Country Procurement Assessment Report (CPAR), which has been
reviewed internally by the Bank and by the Government of Sri Lanka. Recommendations from
the Government have been incorporated in the fina report and action plan. In particular, GOSL’s
recommendation to implement an accreditation system to professionalize procurement is a
notable inclusion. A workshop will be held in Summer 2004 to disseminate the findings and
recommendations of this report. A Technical assistance grant of around US$0.75 million has been
proposed to assist the Government in implementing an agreed Action Plan.

The CPAR team comprised Deepal Fernando, Implementation Specialist (Task Leader), K.N
Venkata Raman and Narayan D. Sharma (Consultants) and W.D. Jayasinghe, Additiona Director
Genera of Public Finance and Project Director, Public Expenditure Management Systems Project
and Procurement Support Bureau, Sri Lanka. The report was prepared under the close guidance of
William B. Herbert, Operations Advisor, World Bank Colombo Office. Advisory support was
provided by A. Litvak, Regional Procurement Manager and S. Krishnan, Senior Procurement
Specialist, of the World Bank South Asia Regional Procurement Hub, Peter Harrold, Country
Director, World Bank Colombo Office, and Faiz Mohideen and N. Pathmanathan, Deputy
Secretaries, Treasury, Ministry of Finance, Sri Lanka.

The report is presented in two volumes: Volume | is the Summary Report and Volume |1 is the
Detailed Report. Vol. | describes the key findings on the effectiveness and transparency of the
present Public Procurement System and includes a recommended action plan for improving the
system. Vol. Il presents the in-depth study of the existing Financial Regulations, Guidelines and
the legal system in relation to procurement (in the absence of a Public Procurement Law),
procedures followed for Government-funded programs vis-a-vis those funded with external
assistance, standardization of documents, and the organizationa setup for procurement processing
and implementation, together with a General Risk Assessment.

Sri Lanka CPAR-Vol. |1 \Y
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Public Sector

1. Legal and Regulatory Framework
1.1 Regulations, Guidelines and the Law
111 Regulations

The Constitution of Sri Lanka has no specia provision regarding award of contracts.
Under Article 44 (1) (&) of the Congtitution, the President may assign any
subject/function to a Minister/Ministry. In pursuance of this, the President has assigned
to the Minister of Finance the subject of the “Government Financial Regulations,
Interpretation and Amendments.” The Financial Regulations were originally published
in 1966 and Chapter XI1I laid down the rules to be followed for procurement of works,
goods and services. Apart from this there is no central law or provincial law
regulating public procurement.

Amendments to the Financial Regulations were issued from time to time. Financia
Regulations 1966 was replaced by Revised Financial Regulations 1992, including all
amendments issued up to 31/12/1991. The Foreword stated as follows:

“ these Regulations have been approved by the Hon. Minister of Finance and will
come into from a date to be gazetted. The Financial regulations are binding on
Ministries, Departments, Statutory Bodies and all Employees. In the case of
Government Corporations too, these Financial regulations will apply unless they have
duly adopted their own comprehensive Financial Rules and Procedures. In the case of
Divisiona Secretariats, the Regulations will apply in addition to the Guidelines already
issued by the General Treasury. The Financial regulations will, over-ride the
Guidelines, if thereis any discrepancy.”

Para 03 of the “ Authority” issued by the Ministry of Finance on October 29, 1993
states as follows:

“The Minister of Finance has ordered that in respect of matters such as the procurement
of supplies, tender procedures and the execution of works, referred to in Chapter X111
of these Regulations, a Head of Department may, in appropriate circumstances,
deviate from the procedures laid down, if he is satisfied that such deviation is necessary
in the public interest. Full reasons for doing so should be recorded and the Head of the
Department should justify his action. Each such variation should immediately be
reported to the Secretary to the Ministry, Director General, Department of Public
Finance of the Treasury and the Auditor General. Where such deviation is necessitated
by the neglect, delay or default on the part of any officers, their names should also be
reported and appropriate action taken against them”

The Regulations hail from pre-independence British days athough updated
periodically. They did establish a reasonably good framework for tender and contract
procedures, but by post liberalization standards and context, they were outdated,
somewhat archaic and non-transparent. It could not prevent the occurrence of
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irregularities and corrupt practices. Due to its complexity, finalization of contract
awards took unusually long periods.
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1.1.2 Guidédines

In order to keep the procurement process fully transparent and honest (ensuring a level
playing field for all tenderers), speed up the process, and obtain financially the most
advantageous and qualitatively the best services and supplies for the country, the
Ministry of Finance and Planning closely examined the Financial Regulations 1992 and
issued on September 30, 1996 ‘ Guidelines on Government Tender Procedure’ in two
parts. Part | — Procurement financed by Public Fund including Donor Funds (collating
al the instructions, strengthening procedures and assisting users by introducing
features such as checklists, specimen forms and standard documents etc.); and Part Il —
Private Sector Financed Projects (comprehensive procedure to be followed in dealing
with BOO, BOT Projects). The main objective of the Guidelines as observed by the
President of Sri Lanka and Minister of Finance and Planning in the preface to the
document and also stated in the Public Finance Circular No. FIN-350 of 1996.11.12 is
to expedite procurements and reduce delays, especidly in foreign funded projects while
obtaining the maximum economic advantage to the nation keeping in line with the
Government’s policy of transparency.

Vide above Public Finance Circular No.FIN-350 addressed to al the Secretaries the
Ministries, Heads of Departments, Heads of all Government Corporations, Statutory
Bodies, fully owned Government Companies, Chief Secretaries of Government
Councils and Heads of Local Authorities, the Government communicated the decision
to implement these Guidelines in respect of procurement of works, services and
supplies and disposal of public assets by al Government Agencies with effect from
01/12/1996 and further that the Government had also decided to direct all the
Provincial Councils and Local Authorities to follow these Guidelines as a national
Policy with effect from the same date.

The circular further added as follows:

“ Corporations, Statutory Bodies and fully owned Government Companies which may
have their own Financial Manuals duly adopted are requested to amend them
accordingly in line with these Guidelines. Provincial Councils having their own
Financial Regulations approved by respective Governors are also requested to amend
their FRR accordingly or adopt these Guidelines. However, Provincial Councils may
stipulate reduced financial limits for small Departmentsiif they are f the view that these
limits are excessive.

The Treasury has already taken stepsto launch a series of seminars for the introduction
of these Guidelines and a wide discussion thereon with the assistance of MOF/ADB
Financial Management Project. The Department of Public Finance will organize these
programsin collaboration with the Department of State Accounts and the Department
of Public Enterprises. Please ensure that all senior officersinvolved in procurement
participate in these seminars’

The introduction of the Guidelines was an epoch-making step and ushered in
procurement reforms in the Country.

With the experience gained in implementing the Guidelines and with useful feedback
from individuals and from seminars held on the subject, the Department of Public
Finance, General Treasury issued Revised Guidelines vide Public Finance Circular No.
Fin-352 dated September 25, 1997 to be implemented with effect from 1/11/1997 by all
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Government ingtitutions inclusive of Ministries, Departments, Public Corporations and
Statutory Bodies, Government Companies (having more than 50% ownership by the
government), Provincial Councils and Local Authorities including Pradeshiya Sabhas,
for the procurement of works, services and supplies and disposal of government assets.

Thecircular cited the following specific changes in the revised Guidelines:

» Equal treatment for foreign as well aslocal tenderersin International Competitive
Bidding;

e Mandatory ICTAD registration and NACCSL membership for works procurements
beyond Rs.5M;

e Useof SBDD prepared by ICTAD for works procurement with necessary
amendments to fall in line with the Guidelines;

* Establishment of Project Tender Boards;

* Introduction of Bid Opening Committees;

» Use of SBDD prepared by donor agencies for the projects funded by them;

* Allowances for members serving on Technical Evaluation Committees and Tender
Boards;

* Acceptance of guaranteesissued by authorized Insurance Companies; and

* Streamlining procedure relating to extra contractual payments.

The applicability of the Guidelinesis the same as for the original Guidelines.
The circular added as follows:

“8.  Necessary amendmentsto Financial Regulationsto fall in line with these
Guidelines will be introduced early and until such time these Guidelines will
supersede Chapter X111 of FR-1992

10. All thecircularsissued hitherto by the Treasury and Department of Public
Finance relating to the subjects of tender and procurement are hereby repealed.
Even in situation involving hitherto issued by the Department of Public
Enterprise on the subject, this book will prevail.

6. Part I of this book on ‘Private Sector Finance Projects — Revised Edition’ will
be issued separately and until such time Part |1 of the earlier Guidelines will be
in operation.”*

The Ministry of Finance and Planning issued the Revised Guidelines on Government
Tender Procedure for Projects assisted by Foreign Financing Agencies vide Public
Finance Circular FIN 350(1) of December 6, 2000 (effective from December 15, 2000)
repealing Chapter XIlI of the Revised Guidelines, August 1997. With further
experience gained in the implementation of the 1997 Guidelines, the Ministry of
Finance has prepared a Second Revised Edition - February 2002 of Part | -
incorporating the amendments and clarifications issued from time to time. This is till
under review and yet to be issued.

! The revised Part |1 has been issued vide Finance Circular FIN 355 on January 23, 1998 with
implementation effective from March 1, 1998.
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1.1.3 Procurement Law

The basic contract law has no specific provision directly bearing on Public
Procurement. Other than the Financial Regulations and the Guidelines, there is no
separate body of laws that regulates Public Procurement. However other bodies of the
law regulating the procurement related aspects are: Unfair Contract Terms Act, The
Sale of Goods Ordinance, Labour, Taxes, Customs, Insurance, Banking, Export &
Import and Foreign Exchange Control.

The system is reasonably clear and consistent. The source of the Financial Regulations
is through the Allocation of Duties by the Minister of Finance acting under the powers
vested on him/her by Article 44 (1) (A) of the Constitution. The Financial
Regulations and Guidelines are approved only by the Minister of Finance/Cabinet
and not by the Parliament®. These Rules and Guidelines are applicable to the entire
public sector procurement process with a proviso that the local councils could establish
lower thresholds for the del egated authority for approval.

Discussion with the Secretary, Ministry of Justice revealed that the Courts have
accepted that the provisions of the Guidelines have the force of Law on Procurement
issues. In this connection, Supreme Court judgment in the case: SmithKline Beecham
Biological S. A. and Another v. State Pharmaceutical Corporation of Sri Lanka and
Others (April 16, 1997) is most relevant. Honorable Supreme Court Justice, Dr.
Amerasinghe, while delivering judgment on a procurement related case drew attention
to provisions of Article 12(1) of the Constitution, stating “With great respect, | am
unable to accept the view that “law” in Article 12(1) is confined to the enactments of
Parliament. In my view law includes regulations, rules, directions, instructions,
guidelines and schemes that are designed to guide public authorities. If they contain
provisions that are impermissible in terms of the provisions of Article 12 (1), or if in
their application the guarantee of article 12(1) are violated, they must be declared
uncongtitutional”. Preceding this, his Honour made reference to the contents of Article
12(1) which states that “All persons are equa in the law and are entitled to the equal
protection of the law”. The fifty-six page judgment published by Sri Lanka Law
Reports makes references to the Guidelines and their provisions extensively. From the
judgment, inference can easily be drawn that the Guidelines have the full force of law.

Several member countries of the Bank have Public Procurement Law enacted by
Parliament, which aone can change it, dealing with public procurement of goods,
works and services by governmental entities at al levels, and most often both for
central authorities as well as for those at provincial or community level. Only very few
countries today still follow a different approach, as the one used in Sri Lanka,
represented by Financial Regulations and Guidelines. Rules of this nature (though
having the force of Law), which govern the use of huge amounts of public funds,
should be difficult rather than easy to change and they should be changed only in a
public and transparent manner. For most developing countries, the United Nations
Commission on International Trade Law (UNCITRAL) model on procurement of
Works, Goods and Services has formed the basis for National Procurement L egislation.
Nonetheless, since Sri Lanka s Guidelines have been accepted as having the force of
law, the continued use of the Guidelines, as strengthened based on the

2 GOSL is processing the enactment of the Finance Act, which will stipulate that all contracts shall be
awarded following the Procurement Rules and Regulations.
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12

recommendations of this CPAR, would be deemed satisfactory, at least for the near

term.

1.1.4 Conclusion

Though the Guidelines have prescribed the procedures which have the force of Law on
Procurement Issues, the Guidelines are easily amenable for amendment by the Ministry
of Finance without going through Parliament. The Guidelines have some inbuilt
flexibility and discretionary provisions which may result in abuses. Introduction of a
Procurement Act and Rules to govern public procurement and passed by the Country’s
Parliament will substantially improve transparency, reduce possible abuses, and
mal practices and enhance public confidence in the system.

1.1.5 Recommendations

1

Considering the commitment of the State and level and ease of acceptability of
the Guidelines, both by interested parties as well as the judiciary, the GOSL
may consider enactment of a Procurement Law as deemed necessary in the
long term. GOSL will be in a better position to decide whether the process, as
set out under the Guidelines, should be endorsed through legal enactments,
following experience with Guidelines revised to take into account
recommendations of this report.

Though a commendable effort has gone into the drafting of the Guidelines,
they need revision to include provisions that have not been covered and
exclude those items which shall be covered by the Standard Tender
Documents. To avoid duplication and possible inconsistencies, clear cut
demarcation of provisions should be ensured in drafting the Act, Guidelines
and SBDs. The Guidelines and SBDs currently in force, pending enactment of
the Act, should be appropriately revised to remove ambiguities and
inconsistencies.

Appeals/Challenges

Paragraph 19 of the August 1997 Guidelines reads as follows:

“19. The Cabinet will also appoint a standing Appeal Board as a reviewing Body to
entertain any complaints regarding the recommended award by a CATB on any
Tender “

The procedure of Appea and its disposd is prescribed in paragraphs 136 to 138, which
reads as follows:

“ 136. In the case of a CATB, the Secretary to the Ministry concerned will, within one
week of the determination inform in writing, all tenderers who responded to the
Tender Call, the intention to award the tender to the successful Tenderer and
request that if there is any representation to be made against the determination,
such appeals should be submitted in writing to the tender Appeal Board with a
copy to the Secretary of the Ministry concerned. Simultaneously, a Cabinet
Memorandum should be submitted under the hand of the Minister, forwarding
the reports of the Tender Board and the TEC, with the recommendations of the
Minister.
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137. Anappea against an award should be lodged with the Appeal Board within one
week of the intimation of the determination. The appeal should contain all
material required to support the averments and should be self-contained for the
Board to arrive at a conclusion. Oral submissions will be entertained only at the
discretion of the Board.

138.1 The Appeal Board shall report to the Cabinet, through the Secretary to the
Cabinet with a copy to the Secretary of the relevant Ministry within two
weeks of an appeal being lodged. The appeal Board will determine its
own procedures for expeditious inquiry and disposal of representations.

138.2 Inthe case of DTB and MTB the relevant Head of Department or
Secretary to the Ministry shall take appropriate actions, if an appeal is
voluntarily received.”

Para 223 of the December 2000 Guidelines (Foreign Assisted Projects) states that the
procedure as given above for lodging appeals with the Appea Board is applicable in
respect of determination on procurement funded by Foreign Financing Agencies.

Though the Guidelines have provision to dea with appeals from unsuccessful
tenderers, the Appeal Board is constituted by the same authority (Cabinet) which also
approves the tenders above the prescribed threshold. To inculcate confidence in the
minds of the contracting business community, and to create a perception of impartiality
in the disposal of appeds, the Appeal Board should be an independent judiciary
body/quasi judiciary or aternatively, a body outside the purview of the Tender
Accepting Authority, located in the President’s Secretariat, manned by persons of high
integrity, equipped with the requisite knowledge. In order to discourage frivolous
challenges, a system of deposit (which could be forfeited, should the appea be
determined frivolous) could be introduced. A time frame of 30 days may be prescribed
for disposal of the appeal/challenge. The Appeal procedure should be common for al
complaints related to contract procurement, irrespective of which Tender Board it falls
in the jurisdiction of. As provided in Para 136, the intention to award the contract to the
successful tenderer should be made known to the unsuccessful tenders. This
mechanism will help ensure that the procurement is fair, equitable, competitive and
transparent.

1.2.1 Recommendations

To inculcate confidence in the minds of the contracting business community, and to
create a perception of impartiality in the disposal of appeals, the Appea Board should
be an independent judiciary/quas judiciary body or aternatively, a body outside the
purview of the tender accepting authority, located in the President’'s Secretariat,
manned by persons of high integrity, equipped with the requisite knowledge. In order
to discourage frivolous challenges, a system of deposit (which could be forfeited
should the appea be determined frivolous) could be introduced. A timeframe of 30
days may be prescribed for disposal of the appeal/challenge. The Appeal procedure
should be common for al challenges related to contract procurement, irrespective of
the jurisdiction of the various Tender Boards. This mechanism will help ensure that the
procurement is fair, equitable, competitive and transparent.
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Debriefing of unsuccessful tenderers

Paragraphs 218 to 221 — Chapter 13 (Procedure for Projects Funded by Foreign
Financing Agencies) of the August 1997 Guidelines reads as follows:

“218. Chairman CATB has the responsibility for the debriefing of unsuccessful
tenderers following the determination. The Chairman CATB is empowered and
encouraged to utilize the TEC and Executing Agency in this process.

219. The purpose of the debriefing is twofold:

(i) torecognize the unsuccessful tenderers as prospective future tenderers and
to give an opportunity to learn and improve understanding the importance
of competition in maximizing economic benefits;

(ii) to minimize the level of complaints and to demonstrate clearly the principle
and practice of probity and transparency.

220. All unsuccessful tenderers are to be offered, in writing the opportunity for a
verba debriefing on the reasons for non acceptance of their offer. The Secretary,
Ministry concerned will, within one week of the determination of tender inform
in writing all tenderers who responded to tender call, the intention to award the
tender to the successful tenderer and offer the opportunity for a debriefing on
why their tender response was unsuccessful.

221. Theevaluation criteria should form the basis for any debriefing of unsuccessful
tenderers. Judgement on technical, financial and other matters must be
supported by relevant information and advice. It is essential to show how a
decision was reached and justified and to inform unsuccessful tenderers why
they were not selected, without compromising commercial confidentiality,
especialy of the winning tender, except for the price tendered which is a matter
of public record.”

The same procedure exists in the Revised Edition of December 2000 in paragraph
numbers 219 to 222.

The Guidelines provides for debriefing to the unsuccessful tenderers in respect of
projects funded by foreign financing agencies only. There is a need to apply this
procedure to all contracts irrespective of the source of funding.

1.3.1 Recommendations

Debriefing procedure should be introduced to al contracts irrespective of the source of
funding.

Mediation, Dispute Resolution and Arbitration
141 Mediation and dispute resolution

The country has a Commercial Mediation Centre of Sri Lanka Act 2000, which was to
come into operation with effect from the date to be appointed by the Minister by order
published in the Gazette. The ICTAD Standard Bidding Document has provision for
the appointment of an Adjudicator who is required to function as a Mediator and give
the outcome of the mediation in writing to the parties within 28 days of the dispute
being referred to him. Either dissatisfied party may refer the dispute to Arbitration
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within 28 days of the Adjudicator’s written communication. The proposed mechanism
is a mix of an Adjudication and Mediation mechanism and needs to be modified to
bring in the Mediation process after the Adjudicator’s decision, and before referring to
Arbitration. An Adjudicator may be appointed for all contracts above Rs5 M and a
Dispute Resolution Board or Dispute Resolution Expert appointed for contracts above
Rs.500 M for settlement of disputes.

1.4.2 Arbitration

There are no Arbitration Rules but only an Act. Arbitration Act No.11 of 1995 of Sri
Lankais based on the UNCITRAL model law but with severa changes. Paragraph 7 of
the Act as in the case of UNCITRAL Moded Law (Article 11.(3)), is clear about how
the Arbitrators are to be appointed if one of the parties fails to appoint its arbitrator.
However the time limit for appointing the second and third Arbitrators by the
intervention of the court is twice the time permitted by the Model Law, which is 30
days. Thisis not in line with the spirit of Arbitration in respect of speed.

Paragraph 25 of the Arbitration Act, similar to UNCITRAL Model Law, in Article 29,
provides that the majority shall decide, in case there is more than one arbitrator, leaving
open the question as to what happens if there is no majority (e.g., if there are two
arbitrators, and they are deadlocked, or if there are 3, and each has a different opinion).
Here, the Act seems to provide for better answers. First, there can never be an even
number of Arbitrators, because as provided for under sub-section 6(3), if the number of
Arbitrators is even, they have to jointly appoint an additional Arbitrator who shall act
as Chairman. Second, the sub-section 19(1) of the Act provides that, if there is no
majority award, the decision of the Chairman shall be binding.

Sub-section 25(1) of the Arbitration Act, smilar to UNCITRAL Maodel Law, in Article
29 however, provides that the signature of the mgjority of the members shall sufficein
arbitral proceedings with more than one arbitrator. This is not consistent with the
provision of sub-section 19(1) of the Act as mentioned above as it does not specify that
the Chairman’s signature would suffice if his decision were to be binding with the said
sub-section 19(1) of the Act.. There is a need to frame and adopt Arbitration Rules in
conformity with International practices.

1.4.3 Recommendations

The proposed mediation mechanism is a mix of an Adjudication and Mediation
mechanism and should be modified to bring in the Mediation process following the
Adjudicator's decision, and before referring to Arbitration. An Adjudicator may be
appointed for all contracts above Rs.5 M and a Dispute Resolution Board or Dispute
Resolution Expert appointed for contracts above Rs.500 M for settlement of disputes
(Vol. 11-A.2.32).

Arbitration Rules which are in conformity with International practices should be
framed and issued.

Tenderer suspension/debarment/blacklisting

There is a provision in the Guidelines (paragraphs 157 to 161) for the suspension/
blacklisting /debarment of tenderers. For the purpose of implementation of the
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debarment/blacklisting, a defaulting contractor is required to be served with a written
notice to show cause, within a specified time frame (2 weeks), as to why his name
should not be included in the list of the defaulting contractors. If the explanation
furnished is not satisfactory, his name shall be included in the list of the defaulting
contractors by the Secretary of the Treasury after observing due process laid down
under paragraphs 157 to 158 of the Guidelines. This is discussed further in Section A-
2.30 of thisreport.

Sri Lankais a member of World Trade Organization except for Procurement. There are
no primary/secondary boycotts.

The Guidelines under paragraph 126 empowers the General Treasury to determine and
notify quantum of preferences and its eligibility criteria. These are further discussed in
Section A-2.21 of this report.

Entity with oversight responsibility for procurement policy

There is no independent entity to oversee policy related matters in Public Procurement,
including policy formulation. The Ministry of Finance has assumed this responsibility.
The Procurement Support Bureau (PSB) was created in the Ministry of Finance with
the support of an ADB-financed Technical Assistance (TA) Project in 1999. The PSB,
as established and functioning, is required to provide procurement implementation
support including providing advice on evaluation of tenders and assessment of tender
proposals. It also has atender monitoring function. Therefore PSB is considered to be a
specialized unit involved in implementation, including day to day activities, similar to
an executive agency. Presently the policy aspects and functions of a regulatory nature,
essentially to be carried out by an independent organization, are also under the purview
of the PSB. The PSB organization and functions are discussed in detail in Section A.3.1
of this report.

There are different tiers of Tender Boards, namely Minor, Departmental, Ministry and
Cabinet Appointed Tender Boards depending on the value of the tender amount and the
delegated powers. The composition, powers, responsibilities, and fees payable to
members are discussed in detail in paragraphs 15 to 18 and 130 to 135 of the 1997
Guidelines and 196 to 201 of the December 2000 Guidelines. The Tender Boards make
decisions based on the evaluation and recommendations made by respective Tender
Evaluation committees. They are discussed in detail in Section A-2.22 of this report.

1.6.1 Recommendations

A small high powered, professionally staffed, independent Procurement Regulatory
Agency (PRA) should be established to develop the procurement legal framework, with
functions which are confined mainly to policy, documentation, and development of
rules. The exact modalities of the PRA/PSB arrangement should be developed by
GOSL. The Regulatory/Policy Agency should be kept distinctly separate from the
Agency carrying out line functions.
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1.7 Framework for Anti-bribery and Anti-corruption measures
171 Acts

The Bribery Act of 1954 and the Commission to investigate Allegations of Bribery or
Corruption Act of 1994 provide the legal frame work for anti-bribery and anti-
corruption measures. The provisions to deal with bribery offences are adequate.
However reportedly, the process for implementation of these laws is weak. These are
further discussed in Section A-4.2 of thisreport.

1.7.2 Other anti-corruption measures

Public disclosure of procurement legal text in the form of Guidelines are published and
available freely on payment. ICTAD SBD does not have anti-bribery and anti-
corruption conditions.

The requirements for advertisement of contracting opportunities are adequate and
addressed in Chapter VII of the 1997 Guiddines. These advertisements are also
published in an abridged form in the Official National Gazette. These are further
discussed in Section A-2.15 of this report.

The requirements regarding receipt and opening of tenders are specified in Chapter
VI of the Guidelines. These are further discussed in Section A-2.18 and 2.19 of this
report.

Negotiations after bid opening or award selection are alowed as per paragraphs 127
and 128 of the 1997 Guiddlines. Although the rules prescribe a procedure, it is
ambiguous and cannot be termed as transparent. These are further discussed in Section
A-2.23 of thisreport.

The various procurement methods applicable to contracts financed by the Consolidated
Fund of GOSL are not specifically provided for in the Guidelines. However the
methods of procurement are prescribed under paragraph 203 of the Revised Guidelines
on Government tender procedure for projects assisted by Foreign Financing Agencies —
December 2000. These are further discussed in Section A-2.5 of thisreport.

The public notice of contract awards is stipulated in paragraph 141 of the 1997
Guidelines. These are further discussed in Section A-2.24 of this report.

Para 46 of the 1997 Guidelines covers bid and contract securities. These are further
discussed in Section A-2.8 of thisreport.

Fairly adequate qudification requirements only for works are stipulated in the ICTAD
Standard Bidding Documents and in the pre-qualification document and aso further
prescribed in para 211-213 of Chapter 13 of the Revised Guidelines December 2000.
These are further discussed in Section A-2.9 of this report.

The evaluation procedure is adequately addressed under Chapter IX of the 1997
Guidelines and proposed Guidelines of 2002.
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There are Guidelines (Part 11 of 1996 Guidelines) for awarding contracts for private
sector participation in development of infrastructure facilities (BOO, BOT, BOOT
etc.). The Revised Guidelines have been issued in January 1998.

1.7.3 Accountability

There is no specific procurement-related code of ethics for government employees.
However government employees are governed by the Public Servants Conduct Rules of
GOSL.

There is an accessible and secure process for a tenderer or any other party to send a
communication to the Bribery Commission.

Tenderers have adequate access to the administrative review/appeal Board of the
proposed tender award.

1.7.4 Recommendations

The Bribery Commission should become pro-active in seeking active support of non-
governmental (national and international) agencies such as Transparency International
in making the public aware of the seriousness of the problem and prompting them to
fight against Bribery and Corruption.

2. Procurement Procedures and Practices

Only some important aspects® of procurement, the procurement management process and
contract administration are discussed hereunder with reference to the existing Guidelines.
Conclusions are drawn from these findings, and recommendations made on revisions.

2.1 Procurement planning including packaging and scheduling
211 Provisionsin the Guiddines

There do not appear to be any specific instructions in Codes or any instructions in the
Guidelines on Government Tender Procedures for procurement under Consolidated
Fund.

Thefollowing provisions exist in the 1997 Guidelines for Foreign Assisted Projects:

“Pre-planning the Procurement;

203. Althoughit istherole of the Executing Agency to monitor the progress of each
project and the relevant awards, it is essential that an overall time scaleis
determined and adhered to by the TB.

204. The Chairman TB should convene a meeting of the Chairman TEC and the
Executing Agency to fix adetailed time schedule up to the award of tender. At

% This should not be construed to mean that the other aspects are unimportant or the Guideline provisionsin
respect of them are in order. The discussion is restricted to minimize the report size.
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205.

this meeting all potential impediments such as the involvement of other agencies
should be identified. In setting this time scale, the time frames specified in
Guideline 8.1, Chapter 1 and the time scales required under the donor agency for
ICB should be taken into account.

Details of the agreed time scale are to be submitted to the Secretary of the
Ministry concerned for the information. The Executing Agency and Chairman
TEC with other associated representatives must formulate a programme for
monitoring the time scale. Any likely overruns are to be communicated to the
Secretary of the Ministry and TB with an explanation for the possible delays.

The provisions in the Revised December 2000 Guidelines for Projects assisted by
Foreign Financing Agencies are as follows:

“ Advance Procurement Action:

204.

In cases where it is clearly shown that early contracting for goods, works or
services would be an important factor in the timely completion of the project,
issuance of invitations to bid or to pre-qualify may, with the prior approval of
the Foreign Financing Agency, be allowed before the approval of the project to
be financed. In such a case, the Foreign Financing Agency will require that the
pre-qualification invitation documents and the draft bidding documents be
approved by the Foreign Financing Agency before they are issued, and that the
normal requirements for public advertisement and notification of the bid or pre-
qualification invitation be followed. To facilitate Advance Procurement Action,
the early establishment of a Project Directorate or early nomination of a Project
Director and the identification of other relevant officersis essential. Appropriate
resources should be allocated for this purpose.

Procurement Planning Mesting:

205.

206.

Although it is the responsibility of the Executing Agency to monitor the
progress of each of its projects and the relevant awards, it is essential that an
overall time scale is agreed at the very outset of the tender and contract award
process. It isimperative that the TEC and TB adhere to the agreed time
schedule. Where a delay occursit is the responsibility of the Chairman of the TB
to explain the cause of delay to the Procurement Support Bureau and the
relevant Line Secretary and to take whatever action is necessary to recover any
lost time. The conduct of a Procurement Planning Meeting is mandatory for all
tenders handled by aMTB and a CATB.

The Procurement Planning M eeting should be convened and chaired by the Line
Ministry Secretary and comprise:

e TheCharman of the TB;

e TheCharman of the TEC;

« Head of the Executing Agency;

e The Project Director and, where appropriate;
e A Treasury/PSB Representative.

The meeting will fix a detailed time schedule up to the award of tender. The
meeting can be conducted as a separate meeting or else, a detailed time schedule
can be set at the very first meeting of the TB. In setting this time schedule, the
time frames and flow charts provided in Appendices 1-3 and 9 shall be used asa
guide.
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207. Following the meeting, the Project Director will produce a Procurement Activity
Schedule (PAS) as arecord of the agreed target time schedule for the
completion of tender activities, prepared in a standardized format provided by
the Procurement Support Bureau (PSB). A copy of the PAS form has been
provided in these Guidelines as Appendix 13.”

The Public Finance Circular No. Fin 358(5) dated 6-9-2002 reiterates as follows:

“Procurement Planning Meeting:

8. In terms of paragraphs 205 and 206 in the Guidelines on Government Tender
Procedure applicable to the foreign funded projects, the Line Ministry Secretary
isresponsible to conduct procurement planning meetings, prepare the
Procurement Activity Schedule (PAS) for all MTB and CATBB tenders under
foreign funded projects, provideit to all connected parties, monitor the progress
against the set PAS and to report the progress to the PSB to prepare the monthly
monitoring report identifying tenders that are failing to meet their agreed time
schedule. This report will be brought to the attention of the committee of the
Secretaries and placed before the Cabinet Sub-Committee on Budget and
Tenders.

The Chairman of the CATB/MTB is responsible to keep the Cabinet Sub-
Committee informed, if thereis any delay in the tender process as measured
against the PAS with the remedial actionsto be taken to overcome such delays.”

212 Current practices

In the case of the Donor assisted Projects, the Procurement Planning including
Packages and Scheduling are done as per guiddines of the Donor agencies. However
the Guidelines (2000) is silent about the Packaging of contracts. It only specifies the
need for the preparation of a Procurement Activity Schedule. In the case of projects
funded by the Sri Lanka Consolidated fund, the Procurement entities determine the
packages mostly by the sanctioning powers, readiness of the design and drawings,
availability of the contractors, specialization of the contractors, fund availability etc
which in most casesis not scientific and not based on sound rationale.

213 Conclusions

In the absence of any specific provisions in the Guidelines for procurement under
Consolidated Fund financed contracts adequate thought is not given to the planning of
packages and scheduling before taking up the project for implementation. The pros and
cons of centralized and decentralized procurement, bulking of procurement, small
versus big packages for works, do not seem to have been examined thoroughly. There
is no approved Packaging Plan and Procurement Schedule, (which determines the
timing for the invitation of tenders) for most of the projects. It is left to the field
officers to decide on the packaging as the implementation of the project progresses and
tenders are invited on that basis. All of this leads to uneconomic procurement,
haphazard completion of works without proper sequencing of the components of the
project and commitment of scarce financial resources without realizing the project
objectivesin atimely manner.
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2.2

214 Recommendations

1

The Guidelines should stipulate that no tenders be invited for a project without
preparation of a well thought out Packaging Plan and Procurement Schedule
prepared with due consideration to the pros and cons of centralized versus
decentralized procurement, bulking of procurement, small versus big packages
for works etc. This should be for all projects irrespective of the source of
funding.

After the packages are decided and approved, the method of procurement and
procurement schedule (showing the timings of various procurement activities)
should be framed depending on the value of the packages.

The Procurement Schedule so prepared should form the basis for the preparation
of designs and specifications as well as making available the requisite funds.

The officers responsible for taking decisions on the planning and execution of the
projects are to be adequately trained in Project Procurement Planning.

Preparation of estimates

2.2.1 Provisonsin the Guiddines

Provisions in the Guidelines are given below:

“ Sanctioning of Total Cost Estimates (TCE)

12.1 Tota Cost Estimate (TCE) prepared and approved in accordance with FR20
should be sanctioned by the following authorities before commencing the
procurement process:

Head of Department up to Rs.100 M
Secretary of the Ministry above Rs.100M

12.2 Asfar aspossible, it isthe responsibility of the Head of the Executing Agency to
see that the redlistic detailed cost estimate is prepared, approved by appropriate
authority and kept under confidential cover in a safe place before calling for
tenders.”

12.3 Thetota cost estimate in respect of work estimate should include a mandatory
provision of 10% of the cost estimate as contingency provision. This alowance
for contingencies, should be indicated separately in the TCE and not be
disclosed at the time of calling tenders.”

“F.R.20. Total Cost Estimates

() TheTota Cost Estimate (if revised, the revised total cost estimate) of any
capital work should be shown in aspecial column in the Annual Estimates. In
addition, information should also be provided in separate columns as follows:

(a) Anticipated date of completion of work;
(b) Actua expenditure up to the end of the year prior to the year in which the
draft estimates are being prepared;
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() Theactua expenditurein the year prior to the year in which the draft
Estimates are being prepared,;

(d) Estimate for the year in which the draft Estimates are being prepared;

(e) Estimate for the budget year.

Thetotal of (b) plus (d) plus (€) should not exceed the approved Total Cost
Estimate

(2) TheTota Cost Estimate of each project should be determined on the basis of a
carefully priced Bill of Quantities which is supported by detailed schedules
showing requirements of material, labour, plant, and equipment utilization and
schedule of prices on which the Bill of Quantity rates were arrived at. There
should be supporting documents to monitor price changes and trandate them to
rate changes, as a matter of routine, for useif needed. The Total Cost estimate
prepared for Examination of Works proposalsin terms of Financial Regulations
should be prepared on this basis adding 10 percent for Contingencies and a
further 10% to allow for escalation of prices within that year. If the work hasto
be phased over more than one year, the allowance for price escalation should be
10 percent for the first year, 20 percent for the second year, 30 percent for the
third year and so on, in respect of the work to be done in each year. The
allowances for Contingencies and price escal ation should be indicated separately
in the preparation of Total Cost Estimates and should not be disclosed even at
the time of calling for tenders or at negotiation with the contractors, when the
exact approved Total Cost Estimated (excluding these percentages) should be
used.

(3)  Authority for approving a Total Cost estimate will be either the Cabinet or
Department of National Planning or the Department of National Budget.”

2.2.2 Current practices

In most of the cases adequate field survey and investigations (especially geological)
and planning are not carried out before taking up the preparation of the detailed
estimates. The estimates are prepared on the basis of tentative designs and geological
data. These go into the preparation of the tender documents and contracts are concluded
after inviting tenders. The inadequacies lead, during contract implementation, to large
variations of quantities, extra items and finaly could end up in claims and litigation.
The estimates are prepared on the Schedule of Rates without taking into account the
current cost of labour, materia, equipment and the contractual obligations of the
contractor i.e. providing on site camping facilities, amenities such as hutting, water
supply, sanitation, lighting, medical facility, market facility, insurance of workers,
insurance of work and equipment, preparation of as-built drawings etc. It also does not
include the cost of mobilization and import of labour, establishment of site office,
construction and maintenance of access roads for the camp site as well as for the work
sites and quarries.

Estimates not prepared after thorough investigation have led to delay in finalization of
tenders (as the powers of sanction are related to the percentage above the current
Schedule of Rates), claims in respect of increase in quantities and fixation of rates
thereof, extra items and their rates leading to stoppage of works and litigation. It has
also led to cost and time overruns of the Projects.
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2.3

2.2.3 Conclusions

Inadequate planning, field surveys and investigations before preparation of the detailed
designs and estimates and inviting tenders for the works have resulted in avoidable
claims, litigation, arbitration, consequent delay in the completion of works and cost
overruns. The estimates are not realistic and are often prepared without taking into
account all the contractual obligations, which have to be fulfilled by the contractor.
Such cost and time overruns may jeopardize the economic viability of the project.

2.24 Recommendations

1.  Projects are not to be approved for implementation without completing adequate
investigation and preparation of realigtic estimates based on detailed designs.

2. The economic viability requires to be checked, through risk analysis, by taking
into consideration the escalation in the implementation period as well as
providing for physical and price contingencies.

3.  Tenders for the components of a project are to be invited only after making
adeguate investigations, preparation of realistic estimates and taking possession
of land for the construction site, if required.

4.  The Guiddines should provide the linkages to the Financial Regulations where
the method of preparation has been discussed and specified.

5.  The officers involved in the planning and execution of projects are to be
adequately trained in preparation of realistic project estimates.

Data Book/Analysis of Rates

2.3.1 Provisionsin the Guidelines

There do not appear to be any provisionsin the Codes and Guidelines.

2.3.2 Current practices

The Data Book/Anaysis of Rates being used by prominent procurement entities are
outdated. The Schedule of Rates (SOR) are reported to be updated every year by
applying the prevalent labour and materials rates. The method of construction,
deployment of equipment and mechanization have undergone vast changes and the
Data Book (Analysis of Rates) as being used would no longer be valid. Hence the rates
as worked out on these vintage Data Books would be either too low or too high and do
not reflect the actual cost of work.

No action appears to have been taken to update the Data Books.

2.3.3 Conclusons

Data Book/Analysis of Rates, which are in current use by prominent procuring entities

are old and are not based on any scientific work-study keeping the method of
construction etc. in view. The Schedule of Rates(the basis for preparation of estimates
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and award decisions) based on these old Data Book/Analysis of Rates would not be
redistic and may prove erroneous.

2.3.4 Recommendations

1. The Data Books/Anaysis of Rates should be updated regularly. Since the
Departmental Officers may not be able to give adequate time for this type of
work (along with their current duties) it may be preferable to employ a reputed
externa consultant to make a thorough study and update the Data Books of the
various Implementing Agencies periodically (say once in five years) by
conducting actual work-study, and also keeping in view the following:

 The construction methodology for the various items of work;

» Deployment of equipment and machinery;

* The size and nature of the work;

Contractual obligationsin terms of the various statutory Acts and
provisionsin the tender document;

Royalty and other duties payable, if any, by the contractor for the various
inputs that go into the items of work;

Insurance liability;

» Reasonable contractor’s profit taking into account tax structure and the

opportunity costs of capital to be deployed by the contractor.

2. The Guidelines should provide linkages to the provisions in the Financia
Regulations which contain the instruction for periodical updating of the Data
Book as suggested above.

2.4  Preparation of Specifications
24.1 Provisionsin the Guidelines
Provisions in the Guidelines on Government Tender Procedure are as given below:

“45.5 All the Specifications included in the tender documents should be tied up purely
with the technical aspects and not to be related to the brand names or country of
manufacture.

Technical Specifications should be prepared to achieve the objectives of the
Project but as far as possible not to prohibit any potential bidder.”

2.4.2 Current practices

As regards to works, detailed specifications have been drafted by Implementing
Agencies as well as ICTAD and these are usualy included in the tender documents.
The main problem is in respect of equipment and materials. Most of the procurement
entities of Implementing Agencies who procure the equipment and materias, prepare
incomplete specifications while inviting tenders or quotations for a particular brand
and/or model. All these result in complaints or procurement of low quality material,
since the tenders/ quotations are usually decided in favour of the lowest priced. In most
of the cases reference to International/National standards are not given.
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2.5

243 Conclusions

Ambiguous specifications in the tender documents for materials, goods and equipment
lead to procurement of low quality goods. Mentioning of brand names or incorporating
specifications which are tailored to suit one particular manufacturer leads to complaints
and ddays the procurement process. Similarly non-incorporation of detailed
specifications in the works documents may lead to low quality work, claims, litigation
and arbitration.

244 Recommendations

1. The Guiddines should stipulate that Specifications for the Goods/works to be
procured should be incorporated in the Tender documents.

2. Complete and unambiguous specifications should be incorporated in the tender
documents for works and goods.

3.  Reference to the International/National Standards should be given where ever
available.

4.  Standard functional specifications, which are broad and non-discriminatory and
evaluation criteria/methodology for comparative evaluation should be developed
for goods that are commonly procured by the various Implementing Agencies.

5.  The services of an expert consultant may be hired for standardizing the
specifications for the materials, goods and equipment which are commonly
procured by the Government Implementing Agencies and publishing in the form
of a Book of Specifications for use by the various Procurement Entities. The
Specifications may be put up on a web site and comments could be invited from
the various manufacturers/suppliers. This will bring in uniformity, avoid
duplication of work, ensure quality, enhance competition, reduce complaints and
possible corrupt practices.

Methods of Procurement
25.1 Provisionsin the Guiddines

The procurement of works, goods and services are, as provided for in the 1997
Guidelines, to be procured through competitive tender procedure. The Guidelines do
not discuss the various methods of Procurement specifically. However the following
provisions exist in the Guidelines.

“Restricted tenders:

67. A Tender Board may, in special cases where it is known that the number of
available suppliers/contractors are limited, authorize the issue of tender forms
only to those firms. After that the normal tender procedure will apply. e.g.:
calling of tenders for purchasing of avehicle only from the local agents
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Restricted tenders for Minor Services:

68.

In the case of purely local and minor services such as laundry, supply of cooked
meals, road metal and firewood and tailoring etc., tenders and quotations may be
restricted to those who are engaged in the trade or carrying out businessin the
area. However this provision should be used only for procurements of small
value not exceeding Rs.100,000.

Limited Quotations:

69.1

If it isintended that works, services and supplies are to be awarded from alist of
limited number of firms and no others, the authority of Secretary to the Treasury
should be obtained giving the justification for such procedure for tenders
exceeding the value of Rs.10 M and not exceeding Rs.20 M. In the case of
tenders not exceeding the value of Rs.10 M, the approval of the Secretary to the
Line Ministry should be obtained. Cabinet approval should be obtained for any
tender exceeding Rs.20 M.

Quotation for Small Contracts:;

69.2

69.3

In the case of works, services or supplies costing up to Rs 100,000 where
following of open competitive tender procedure is not worthwhile and
economical a Head of Department or his delegate may authorize obtaining of
guotations from limited number of recognized parties (preferably 3 or more) and
thereafter the procedure specified in the previous chapters should be followed.

The same procedure may be followed in the case of repairs to motor vehicles.
Quotations can be obtained from registered garages.”

The following provisions exist in the December 2000 Guidelines for projects financed
by Foreign Agencies.

“Types of Procurement Available under Projects Funded by Financing Agencies

203

Use of International Competitive Bidding (ICB) isrequired for large
procurement unless, in special circumstances, another procedure has been
agreed upon between Foreign Financing Agency and Government. In these
circumstances, other methods of Procurement in accordance with the
Procurement Guidelines of the relevant Foreign Financing Agency and/or the
loan/credit agreement may be considered. These include but not limited to:

* International/National Shopping
e Local or National Competitive Bidding; and
e  Limited International/National Bidding.”

25.2  Current practices

Various methods of procurement are discussed at different places in the Guidelines in
different contexts (for example, for worldwide tenders, ICB has been discussed in
paragraphs 60 and 61). In the absence of clear provisions a one location in the
Guidelines, on the various methods of procurement and where they are to be used and
steps to be followed, the Implementing Agencies often refer to the Line Ministry/PSB,
which reviews and approves each case individually. The issue is aggravated by the
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2.6

absence of an approved Procurement Plan showing the packages and the proposed
method of procurement, which results in delays in procurement.

253 Conclusions

Absence of clear provisions in the Guidelines results in delays in procurement and
conseguent time and cost overrun of Projects.

254 Recommendations

1.  Guidelines should describe at one place for easy understanding the various
methods of procurement, the situations where they are to be followed, and the
steps to be followed for each method of Procurement.

2. The Procurement Plan for each Project should, besides the Package, show the
method of procurement to be adopted. The Procurement Plan once approved by
the Competent Authority should be adopted and no other clearances and approval
should be necessary.

Types of Contracts

2.6.1 Provisonsin the Guiddines

There are no specific provisions in the 1997 Guidelines regarding the types of contracts
except for the following:

“42.3 Standard Bidding Documents prepared by ICTAD may be used by the

72.1

72.3

Executing Agencies for the procurement of works under Local Competitive
Bidding (LCB) terms, using local funds, exceeding the value of Rs.5 M with
appropriate amendments and modifications to suit the requirements of the
project and falling in line with the provisions of these Guidelines.”

“Two Stage Bidding System:

For turnkey contracts and for other large and complex contracts, where the
problem of technically unequal bids are likely to be encountered, atwo stage
bidding procedure may be adopted. Under this procedure, bidders are first
invited to submit their technical proposals, in accordance with the technical
specifications, without prices. All other bidding requirements, conforming to the
manner and deadline for bid submission, the furnishing of bid bond etc., must
however be complied with by the bidders.

Two Stage Bidding System should not be used without specific Cabinet
Approval. When it is extremely necessary Cabinet Approval may be sought i.e.
conditions of donors.

The December 2000 Guidelines for Projects assisted by Foreign Financing Agencies
has the following provision.
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“Bidding procedures:

216. There are anumber of different bidding procedures available, including Single
Stage/Single Envelope; Two Envelope/Single Stage; Two Envelope/Two Stage;
and Two Stage. An overview of these is provided in Appendix 4to 7.

In all circumstances the bidding procedure adopted for a particular tender must
be in accordance with the procedure set out in the bidding documents and/or
loan/credit/grant agreements.”

2.6.2 Current practices

The ICTAD tender document referred to in the Guidelines is for Item Rate contracts.
However the Implementing Agencies use, besides Item Rate Contracts, Lump Sum
Contracts, Percentage Rate Contracts, Design and Build Contracts, Material Supply
Contracts, Labour Contracts. There is no mention of Management Contracts.

2.6.3 Conclusions

In the absence of clear cut instructions in the Guidelines, the Implementing Agencies
use their own discretion in taking decisions on the type of contract to be used.

2.6.4 Recommendations

The Guidelines should specify the various types of contracts such as Item Rate, Lump
Sum, Percentage Rate, Materials Supply, Labour, Design and Build (Turnkey),
Management Contracts and the situations where they should be used and the tender
documents to be used for each type.

2.7 Tender Documentsfor goods, works and services
2.7.1 Provisionsin the Guidelines

Provisions in the Guidelines on Government Tender Procedure (1997) are as given
below:*

“ 42.2 Standard Bidding Documents shall be used where ever possible with appropriate
amendments to suit the requirements of the project and falling in line with these
Guidelines. Any amendments shall be included in a‘Bid Data Sheet’/’ Contract
Data Sheet’ or in ‘Special Conditions of Contract’.

42.3 Standard Bidding Documents (SBDD) prepared by ICTAD may be used by the
Executing Agencies for the procurement of works under Local Competitive
Bidding (LCB) terms, using local funds, exceeding the value of Rs.5 M with
appropriate amendments and modifications to suit the requirements of the
project and falling in line with the provisions of these Guidelines.

42.4  With regard to using SBDD for procurements funded by donor agencies please
refer Chapter XIII.

* The quotations are from the August 1997 Guidelines. The strikethroughs are the deletions and the
underlined are the added provisions in the Proposed Revised 2002 Guidelines
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43.1

It is the responsibility of executing agency to prepare the draft tender documents
and submit them to TEC. TEC should scrutinize them and submit a compl ete set
of tender documentsto TB for approval.

Tender Notice: Tender Notice should be prepared in abridged form but with
sufficient information to prospective tenderers. The specimen in appendix 1 may
be used by all the agencies with suitable modification if so required.

Instructionsto Bidders (ITB): ITB should be prepared to give sufficient
information to tenderers. A specimen is givenin Appendix Il. Executing
agencies may prepare I TB according to the specimen or with suitable
modification.

If an alternative bid is to be accepted, the acceptability of such bids should be
specifically stated in the tender documents.

44.2.1 Alternate Bids: If an alternate is to be accepted, the bidder should submit a

451

45.2

45.3

45.4

separate bid bond in addition to the bid bond for the main offer, unless otherwise
stated in the tender documents.

Form of Tender (Bid Form): Specimens of Bid forms for works and supplies
are given separately in appendices 3 and 4, The bid form is an important tender
document as the bidder by signing the form islegally bound to fulfill the
reguirements of the tender.

General Conditions of Contract (GCOC): GCOC apply to the contract
implementation period. However these conditions, should be issued with the bid
documents. The GCOC to be used should be in accordance with Guidelines
42.2,42.3 and 42.4. However, GCOC should be used with the bid documents.

If International Competitive Bids are called, it is recommended to use FIDIC
version |V (Federation International des Ingenieurs Conseils) or subsequently
amended NEC (New Engineering Contracts) as appropriate with necessary
amendments.

However, ICTAD document for works or World Bank document for large
works may be used with appropriate amendments as general Condition of
Contract for works procurement upto Rs.500 Mn.

Special Conditions of Contract (Conditions of Particular Application):
Special Conditions of Contract should be prepared to suit the requirements of
Agencies by amending, modifying or adding the General Conditions of Contract
provided those cannot be included in Bid Data Sheet or Contract Data Sheet.
However, if new GCOC prepared by ICTAD and NEC, Bid Data Sheet/Contract
Data Sheet may be prepared instead of Special Conditions of Contract.

Bid Data Sheet/Contract Data Sheet: To reduce ambiguity, al necessary
amendments and modifications to the general Conditions of Contract should be
included in aBid Data Sheet or Contract Data Sheet, instead of preparing a
Specia Conditions of Contract.

The December 2000 Guidelines for Projects assisted by the Foreign Financing
Agencies has the following provision.
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“Standard Bidding Documents:

209 Inall ICB Procurement, use of the Foreign Financing Agency’s Standard
Bidding Documents (SBDD) shall be mandatory. For other procurement, where
bidding documents have been agreed by a Foreign Financing Agency, their use
shall be mandatory also.”

2.7.2 Current practices
The Institute for Construction Training and Development (ICTAD) Sri Lanka (under

the Ministry of Housing and Plantation Infrastructure) compile and publish model
documents. The following documents have been issued:

Reference Number Name of Publication
SCA/1 Conditions of Contract for Works of Building and Civil
Engineering (English) — January 1989
ICTAD/SBD/01 Standard Bidding Document Procurement of Works —

First Edition- January 2002 (Largely based on World
Bank Standard Bidding Document for smaller contracts.
Supersedes SCA/1 and is suitable for use by both ICB and
NCB procedures financed by both consolidated fund and
donor agencies. To be used for contracts between Rs.20 to
Rs.800 M)

ICTAD/ID/08 Conditions of Contract for use in Provincial Councils
(Recommended for projects upto value SLR 750,000)
Date of issue not specified.

Not specified (Draft | Conditions of Contract for Small Works (Recommended
publication) for projects up to avalue of Rs.2 million) — Date of issue
not specified.

SCA/ (Not specified)
— Draft publication
ICTAD/CONSULT/ | Model Form of Agreement: Standard Conditions of

Guidelines for pre-qualification of contractors.

01 Engagement Parts | and I1- Y ear of publication not
specified.

ICTAD/CONSUL/02 | Client Guide — General — Y ear of publication not
specified

ICTAD/CONSUL/03 | Client Guide — Selection of Consultants — Y ear of
publication not specified

ICTAD/ID/O7 ICTAD Formula Method for determining the Adjustment
to contract sum due to fluctuation in prices — September
1998.

ICTAD/ID/05 Bulletin of Construction Statistics — March 2002 —Giving
the Indices.

The above documents are being largely used. However they are not being properly
filled up. In one case it was seen that the agreement specified the use of conditions of
contract as of ICTAD SCA/1 whereas the conditions of contract incorporated in the
contract were of old form. Except for the January 2002 SBD none of the documents
have ‘Instructions to Tenderers'. They also rarely disclose eligibility rules, evaluation
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criteria, and methodology or qualification criteria to judge capability of the
supplier/contractor to execute the contract as offered.

The Guidelines does not specifically state which documents are to be used and has left
it to the implementing agencies to make appropriate amendments/ modifications.

There is no Standard Tender Document for the procurement of goods, equipment and
industrial plant. Each procurement Agency frames its own, thus lacking consistency.

In the case of hiring consultants, there are no standard documents for invitation of
proposals. ICTAD has only issued a model form of Agreement and Client Guides —
General and Selection of Consultants.

2.7.3 Conclusions

The quality of the tender documents, which include contract format and conditions,
decides the level of competition, the transparency of the process, the risks imposed on
the tenderer and consequently the prices.

Except for some of the works documents and model form of Agreement for
Consultants prepared by the ICTAD, there are no standard documents for Procurement
of Works (Lump Sum), Procurement of Works (Percentage rate contract), Procurement
of Goods, and Design and Build contracts as aso Request for inviting proposals for
consultancy assignments. Even the Works document which has been developed by
ICTAD has some deficiencies. This document, though suggested for use by the
Guidelines, is not always being used in the Provinces. Different procurement entities
prepare their own documents, which result in a number of non-uniform contract
documents, prepared with considerable, avoidable, un-productive labour. Further, there
is a possible risk of claims and litigation as the documents are not conducive to
transparency in tender receipt, and evaluation and award, as definite instructions to the
tenderers are not incorporated in the tender documents.

In order to remedy this situation, PSB began in late 2003 preparing Sample/Trial
documents for the Procurement of Goods, including for the health sector based on the
donor-harmonized bidding documents available from the WB. PSB has sought WB
assistance for this activity. Government will also use the Sample/Trial documents for
Works (Mgjor) and Design and Build contracts now under preparation by ICTAD.

2.7.4 Recommendations

1 The Government of Sri Lanka should standardize the tender documents for
Works (Item rate, Lump sum — National and Internationa Competitive
Tendering), Goods (National and International Competitive Tendering), and
Design and Build tender documents (National and International competitive
tendering) with explicit Sections Instructions to tenderers, General Conditions
of Contract and Specia Conditions of Contract/Contract Data along with
Schedule of QuantitiesSchedule of Requirements, Specifications, and
Drawings etc. These tender documents should be mandated for use by all
public procuring entities and no changes should be allowed to be made in the
Genera Conditions of Contract but any special regquirements may be added or
modified only through the Special Conditions of Contract/Contract Data. These
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documents should be widely published and made available to the business
community. The standard document shall be given a reference number by
which it could be referred to in the tender invitation. The Business community
would be greatly facilitated and in the course of time case law on the contract
conditions could also be devel oped.

2. The set of standard documents issued by the Work Bank for Sri Lanka could
form the basis for development of standard Tender Documents for Sri Lanka
(Goods, Works and Services).

2.8 Securities and Guarantees

2.8.1 Provisionsin the Guiddines

“46.1 Normally the following formats are required to be issued with tender documents
in alarge procurement:

1.
2.
3.

Bid Bond Form
Performance Bond Form
Mobilization Advance Guarantee Form

Specimen of these formats are given in 5.6.and 7 respectively.

46.2 Securities and Guarantees issued by the following institutionsare  acceptable

1
2.

3

4,

5.

6.
7.

A Bank operating in Sri Lanka approved by the Central bank of Sri Lanka
A Bank based in another country but the security or guarantee “confirmed”
by aBank operating in Sri Lanka

A reputed |nsurance Company operating in Sri Lanka and registered by the
Controller of Insurance Act for the acceptance of demand Guarantees
(Please see Appendix 29)

A Letter of Credit issued by aforeign Bank but “confirmed” by a Bank
operating in Sri Lanka

A fixed Deposit or a Pass Book of a Bank operating in Sri Lanka, deposits
made in the name of the executing agency

Any other Agency approved by the Treasury from time to time.

Security and Guarantees issued by the Construction Guarantee Fund.

All Securities and Guarantees should be ‘on demand’ guarantees

46.2.1 Once a claim is made to forfeit a bond security by an Executing Agency, two
weeks time should be given to the insurance company that has issued the bond
to negotiate with the Executing Agency. After such negotiations, the damage
claimed by the Executing Agency should be settled by the issuing Agency of
securities and guarantees.

In case of contracts over avalue of rs.100 M, this period should be determined
by the Executing Agency in consultation with the issuing Agency of securities
and guarantees.

46.2.2 The Head of the Department or the Executing Agency should ensure that the
contract period isrealistic and only if he is satisfied that the contractor had
delayed the contract deliberately and perpetually, the performance bond should
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be claimed. In this regard, the percentage of the progress of the contract should
also be taken into consideration.

46.2.3 After considering the progress made in respect of the contract, as per Guideline
46.2.2, if the damage recovered from the insurance company isin excess of the
damage actually caused by the contractor, the balance should be paid back to the
issuing agency of securities and guarantees.

46.2.4 The issuing agency of securities and guarantees should be kept informed
regularly about the part payments made to the contractors when they have
submitted Advance Payment Guarantee Bonds.

46.2.5 The maintenance period of the work should not be covered with the performance
bond and that period should be covered with a separate maintenance bond. Once
the maintenance bond is submitted, the performance bond should be released.

46.2.6 The insurance premium with regard to issue of Securities and Guarantees for
public contracts will be decided by the insurance companies taking the risk
factor of the individual contractor into consideration. In this regard, the
recommendations of the National Construction Contractors Association could be
obtained on the reliability of the contractor for the purpose of issuing bonds.

46.2.7 All insurance companies which desire to issue Securities and Guarantees with
regard to public contracts should have been registered with the Controller of
Insurance.

46.3.1 Unconditional Securities and Guarantees: Securities and Guarantees should
be unconditionally encashable on the receipt of first written request from the
executing agency (on demand securities and guarantees). The format given
appendixes have been designed to fulfill this requirements.

46.3 The following quantum are recommended for Securities and Guarantees:

1. Refundable Tender deposit Up to 1% of Total Cost Estimate
or

2. Bid Bond Up to 2% of Total Cost Estimate

3. Performance Bond (Works) Up to 5% of Contract Sum

4. Performance Bond (Supplies)  Up to 10% of Contract Sum

5. Mobilization Guarantee To cover the full advance payment

46.4 Quantum of Tender Deposit or Bid Bond to be a fixed sum: The quantum of
Tender Deposit or Bid Bond should be a fixed sum not exceeding 1% or 2% of
the TCE respectively, since fixing a percentage may lead to disclosure of the
TCE.

The validity of the bid bond should be 30 days beyond validity of bid.

46.5 Refundable Tender Deposit: Refundable tender deposits may be accepted for
the tenders of small value. Bid Bond instead of refundable tender deposit may be
accepted for large or high value tenders since large tender deposits may
discourage potential tenderers.

46.6 Exemption from Refundable Tender Deposit or Bid Bond: The following are
exempted from refundable tender deposits or Bid Bonds provided they have not
defaulted in entering into agreementsin earlier occasions.

1. Approved Societies
2. State Corporations, Statutory Boards, and other State Institutions



Sri Lanka CPAR-Voal. [I page 28 of 144

3. State Trading Organizations of Foreign Governments

4. Representatives of Foreign Governmentsin Sri Lanka

5. 100% government owned companies registered under the Companies
Ordinance.

However this exemption will not apply to non-refundable tender fee, whichiis
charged to cover the cost of tender documents.

46.6 An unsuccessful bidder’'s tender deposit or bid bond should be refunded or
returned as promptly as possible on award of contract. In any case, thisrefund or
return should be effected not later than 30 days after signing of the contract.

47  Performance Bond to be submitted by all contractors: Performance bond
should be submitted by all contractors including those who are exempted from
Bid Bond as per Guideline within 30 days of notification of acceptance of bids.

However, Approved Societies need not furnish a performance bond in contracts
up to the limit of Rs.1 Mn, provided they have not defaulted earlier.

47.1 Thevdidity of the performance bond should cover the guarantee/warranty
period unless otherwise specified (also see GL 46.2.5).

2.8.2 Current practices

There is inconsistency in references to the requisite Guarantees for submission along
with the tender. It is termed as ‘Bid Bond' ‘Refundable Tender Deposit’ ‘ Tender
Security’ in the Guidelines, whereas ICTAD SBD refers to it as ‘Bid Security’. Also
there is inconsistency in the list of acceptable securities and guarantees both in the
Guidelinesand ICTAD SBD.

The Guidelines treat all the three type of Securities at par, which is basically incorrect.
Tender securities have to be separately treated and should be unconditional (payable on
demand without raising any question whatsoever) in the form of Bank Guarantee, but
not Bond. The Guarantees issued in any form, including LC by a bank based abroad
has to be “confirmed” by a bank operating in Sri Lanka. This is restrictive and not
conducive for competition particularly in respect of tender Security. The security issued
by an Insurance Company is not unconditional in the sense that the payment is not
made on demand and a period of two weeks is required for the Insurance Company to
negotiate with the Executing Agency. Encashment of the tender securities is reported
low presumably because of conditionality attached to the procedure of demand and
payment particularly in respect of Guarantees issued by the insurance companies.

The words ‘Bond and ‘Guarantee’ used appear to have been interpreted as
synonymous. It is preferable to use one term, Guarantee, to avoid any possible
misinterpretation

The quantum of securities are different for refundable tender deposit and Bid Bond
(presumably Bank Guarantee).
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2.9

2.8.3 Conclusions

The purpose of taking Guarantees particularly in respect of tender deposit is not being
served by the present arrangement prescribed in the Guidelines regarding the forms and
sources of issuing the Guarantees.

2.84 Recommendations

1. The Guarantees for tender and performance securities should be unconditional
and preferably in the form of bank Guarantees. This s reflected in the formats to
the 1997 Guidelines.

2.  Standardize and harmonize the terminology used within the Guidelines and
between the Guidelines and SBDs.

3.  The Acceptable forms of tender deposit as given in the guidelines should be
incorporated in the SBD.

4, The Guidelines and the SBDs should be harmonized to remove all
inconsistencies.

Pre-qualification
29.1 Provisionsin the Guiddines

“Pre-qualification of Tenderers:

70.1 Whereit is necessary to ensure that invitation of bidsis confined only to those
who have adequate capabilities and resources, pre-qualification procedure may
be followed. Pre-qualification of tenderersis generally required for
procurements involving:

. Large and complex works
. Custom designed equipment, industrial plants and specialized services

. Turnkey projects

However in all the projects exceeding Rs.1000 M., pre-qualification is
mandatory.

Procedure for Pre-qualification:

70.2 Pre-qualification should be done giving wide publicity and calling for
information on a give format. A clear statement of the scope of the contract and
the criteriafor selection should be sent to all firms wishing to be considered for
pre-qualification. The criteria used are generally:

. Experience or past performance on similar contracts
. Capabilities with respect to personnel, equipment and plant
. Financia ability
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Criteriafor Determination:

70.3

70.4

70.5

Pre-qualification document prepared by the Executing Agency, scrutinized by
TEC and approved by TB should be issued to potential tenderers. The criteria
and document developed by ICTAD may be used with suitable amendments for
pre-qualification of tenderersin works contract under the local funds.

Selection of qualified tenderers should be determined following the criteria
stipulated in pre-qualification document. All bidders who meet the criteria
should be allowed to bid. The bid document should be forwarded to qualified
firmsimmediately the pre-qualification process has been completed.

The same Tender Board which will eventually handle the processing of bids
should decide on the determination of the pre-qualification process. In the case
of CATB thereis aneed to gain Cabinet Approval for the qualified firmsif the
reguest for appointment of CATB has not stated that pre-qualification
procedures would be followed.

The provisions in the December 2000 Guidelines applicable for Projects assisted by
Foreign Financing Agencies are as follows:

“Pre-qualification of Tenderers:

212

213

Pre-qualification of tenderersis generally recommended by Financing Agencies
for procurement involving:

Large and complex civil works,

Custom designed equipment, industrial plant and specialized services (other than
Consulting Services)

In such instances the procedures laid down by donor agencies should be
followed including any use of standard pre-qualification proforma, if prescribed
by Financing Agencies

Where appropriate a Foreign Financing Agency may provide alist of between
three and eight appropriately qualified contractors or suppliers, in which case
thislist shall be accepted asthe list of pre-qualified tenderers.

In those instances when pre-qualification of biddersis used, the procedures laid
down by Financing Agencies should be followed and only pre-qualified bidders
allowed to bid.

The bid documents should be forwarded to pre-qualified firms only after the pre-
qualification process has been completed and, when required, Foreign Financing
Agency approval of pre-qualification has been received.

The same TB should handle the pre-qualification and tendering process.

2.9.2 Current practices

In the absence of a standard pre-qualification document for projects financed from
Consolidated Fund, the Implementing Agencies use their own documents with different
gualification criteria. The mandatory limit for pre-qualification is rather high -

Rs.1000M.
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2.9.3 Conclusions

Pre-qualification should be made mandatory for all works costing more than Rs500 M
and it may be made optional for works of value ranging from Rs.100 M to Rs.500 M.

2.9.4 Recommendations

1

Standardize the pre-qualification document and make it

mandatory for use by al implementing agencies.

Review the threshold for pre-qualification, make it

mandatory for works costing more than Rs.500 M and optional for complex
works value ranging between Rs.100 to 500M.

2.10 Registration of Firms and Contractors

2.10.1 Provisionsin the Guiddines

Registration of Suppliers:

“ 64.1 A Head of Department may publish a notice for registration of Suppliers and

64.2

prepare alist of firmsto supply particular goods and services (stationery,
electrical supplies, vehicle repairs etc) and confine the issue of tender notices to

names appearing on the list. This procedure should be applied for procurement
of items of small value or for purchases of items on continuous basis for which
following of normal tender procedure may be uneconomical.

The registered list of suppliers should be updated periodically, at least once a
year. When preparing and updating the list opportunity should be given to any
person to apply for insertion of his name in the list under an accepted procedure.

Y ellow pages:

64.3 When the appropriate authority is satisfied, in the case of supplies of goods that

sufficient number of reputed vendors are registered in the Y ellow pages,
guotations may be called from that list, instead of the above procedure.

National Registration System and M ember ship of National Construction
Contractors Association of Sri Lanka (NCCASL)

65.

For procurement of construction works exceeding the value of Rs.5 Mn., under
the Consolidated Fund, issue of tender documents should be confined to those
who have registered under the National Registration System of Institute for
Construction Training and Development (ICTAD) and have the membership of
NCCASL, provided the registration system has covered the rel evant
construction field.

When a contract is awarded to a contractor registered under the national
registration system of ICTAD the relevant entries regarding the record of works
in the contractors record book issued by the ICTAD should be entered by the
executing agency at the time of signing of the contract agreement and after
completing of the work on the contract.
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Registration of Contractors for Construction Works:

66  For procurement of works not exceeding the value of Rs.5 M., issue of tender
documents shall be done in the following ways:

@ A Head of department with the authority of Secretary of the
Ministry concerned may publish a notice and prepare a register of
construction contractors who are capable of construction works of
specified description, magnitude or value and issue tender documents
to names appearing on the register; and/or

(b) I ssue tender documents to those who have registered under the
National Registration System of ICTAD.

Registration of Tenderers and Approved Societies for consideration to award of
construction contracts on competitive basis;

164.4 A Government Agent/District Secretary, giving wide publicity, may call for
applications for registration of tenderers and approved societies for the selection
of contractors on a competitive basis for award of construction contracts not
exceeding Rs.10 Mn under the criteria stated in Guideline 164.5 and 164.6. On
receipt of these applications the Government Agent/District Secretary may
evaluate them through a Committee chaired by him with the participation of the
respective Divisional Secretary and one other member qualified in civil
construction works. The Government Agent/District Secretary should prepare a
list of registered tenderers and Approved Societies not exceeding 10 in number
per Divisional Secretary Division.

Criteriafor registration of tenderersfor District/Divisional Level Construction

Contracts:

164.5 A Government Agent/District Secretary may call for applications from the
tenderers who have the following qualifications, for registration for the purpose
of Guideline 164.4:

1.

The tenderer should be a permanent resident of the respective Divisional
Secretary Division where he is applying to register. In case of company its
registered office should be within the respective division.

The tenderer/company should have a valid registration from the Institute of
Construction training and Development (ICTAD), Grade M-VI, for civil
works or registration in a Government department for the above value.
Where the Government Agent/District Secretary is of the view that a
sufficient number of eligible tenderers are not available in a division/district
as stated above, they may call for applications for registration upto Rs.5 Mn
and Rs.10 Mn separately with ICTAD registration of Grade M-VI1I or M-VI
or departmental registration upto Rs.5 Mn or 10 Mn respectively.
Evaluation criteriafor application may be determined by the Government
Agent/District Secretary on the basis of Guideline 70.2 with necessary
amendments or improvements.

Oncethelist isfinalized, it should be circulated among all the Government
Agencies within the district.

Theregistration list should be revised periodically but at least oncein two
years.

One tenderer can register in respect of one Divisional Secretary Division
only.

A tenderer registered in respect of one Divisional Secretary Divisionis
eligible to compete for any construction tender within the district not
exceeding Rs.10 M.
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Criteriafor Registration of Approved Societies for District/Divisional level
construction contracts:

164.6 A Government Agent/District Secretary may call for applications from approved
Societies specified in Guideline 164.2 and having following qualifications for
registration for the purpose of Guideline 164.4.

1. The Approved Society specified as per Guideline 164.2 should have avalid
registration issued by the approving authority and should operate within the
relevant district.

2. Thecriteria stipulated from Guideline 164.5 (2) to (8) are also applicable to
this category with necessary changes.

Clause 3 of the ICTAD SBD states as follows:

“All domestic bidders shall be registered with ICTAD under the Grade and Speciality
given in Bidding Data.

All domestic bidders shall hold a valid regular membership of NCCASL at the time of
collection of Bidding documents and at time of award as well.”

2.10.2 The National Grading and Registration System for Domestic Construction
Contractors

The concept of a Central Registration and Grading System for construction contractors
was implied in the Cabinet decisions of 14/6/88 on the ‘Development of Domestic
Construction Contractors . These directives themselves were based on the findings of a
high level committee appointed by the State to examine and report on the industry
concerns over the low level of efficiency and performance of the construction
contracting sub-sector. ICTAD was assigned the responsibility of framing and issuing
the Guidelines for Grading and Registration and to implement same. The original
Central Regigtration System was put in place in June 1993 and was revised in
September 1995. The revised system is effective from September 1, 1995.

This registration scheme is not intended to replace pre-qualification for major contracts
or for any particular contract for which pre-qualification is required by the Client. Like
the balance sheet of a business concern, the Grading gives a “snap shot” of the
Contractor’ s ability asjudged by ICTAD at the time of processing of application.

The contracting organizations applying for registration with ICTAD shall:

* be registered in Sri Lanka for the purpose of carrying out the business of
Building/Engineering construction either with the registrar of Companies
under the Companies Act or with the Provincia Secretaries;

* haveat least 60% ownership by nationals of Sri Lanka;

e not be in the current Government’s list of suspended or blacklisted
contractors;

* not belegally insolvent or declared bankrupt at the time of application.
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Construction contractors are considered for registration and grading under two main
categories:

e Main construction contractors under 10 Grades (M1 to M 10) and seven
fields namely, Building, Highway, Bridge, Water Supply and Drainage,
irrigation and land Drainage, Dredging and Reclamation, Heavy
Construction (to be specified); and

* Specialized construction contractors under three specializations: Electro
Mechanical (EM1 to EM5), Finishing Trades (F1 to F4) and Piling (P1 to
P3).

Grade Limits and annual subscriptions payable by Main construction Contractors:

Grade Limit (Rs. Million) Annual
subscription fees

(Rs)
M1 X greater than or equal to 300 7500
M 2 X less than 300 but more than or equal to 150 6500
M 3 X less than 150 but more than or equal to 50 5500
M 4 X less than 50 but more than or equal to 20 4500
M 5 X less than 20 but more than or equal to 10 3500
M 6 X less than 10 but more than or equal to 5 2500
M 7 X lessthan 5 but more than or equal to 2 1500
M 8 X less than 2 but more than or equal to 1 1000
M9 X less than 1 but more than or equal to 0.5 500
M 10 X lessthan 0.5 200

Grade limits and annual subscriptions payable by Specialist construction contractors:

Grade Limit (Rs. Million) Annual
subscription fees
(Rs)
EM 1 X greater than or equal to 10 4500
EM 2 X less than 10 but greater than or equal to 5 3500
EM 3 X lessthan 5 but greater than 3 2500
EM 4 X less than 33 but greater than or equal to 1 1500
EM 5 Xlessthan 1 500
F1 X greater than or equal to 3 2500
F2 X less than 3 bout greater than or equal to 1 1500
F3 X lessthan 1 but greater than or equal to 0.5 1000
Fa4 X lessthan 0.5 500
P1 X greater than or equal to 10 4500
P2 X less than 10 but greater than or equal to 5 3500
P3 X lessthan 5 2500

ICTAD has devised an elaborate application to be filled and a system of awarding
points for the various parameters and fixing the points to be obtained for each of the
grades. It has devised an appeal system for deciding the representations if any on the
grading.

It has also devised disciplinary procedures in case of defaultsin payment of fees.
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2.10.3 Current practices

It is observed that almost al the Implementing Agencies invite applications for
registration of contractors/suppliers for civil works as well as goods which are required
to be procured in a calendar year5.

The registrations once granted by ICTAD will be valid for two years. Contractors may
apply for up-grading within this time period but not before expiry of six months of
award of present grade. The Client agencies are to check the validity of the contractor’s
registration prior to issue of any tender documents. They are aso to assess the work
load presently being executed by the contractor prior to issue of tender document

Para 70.1 of the August 1997 Guidelines specifies that pre-qualification of tendersis
generally required for large and complex works, which have been defined as those
estimated to cost more than Rs.20 M and pre-qualification is mandatory for tenders of
value more than Rs1000 M. Since pre-qualification is generally required for works of
more than Rs.20M (this limit needs to be raised to Rs.500 M as suggested above), the
need for Registration and Grading by ICTAD appears not relevant. Irrespective of the
registration and grading, the criteria for qualification needs to be checked by the client
at the time of evaluation of the tenders and before award of the contract. Registration
and Grading by ICTAD and membership of the NCCASL does not serve any purpose.

As per Para 66 of the 1997 Guidelines, for works costing less than Rs.5 M the tender
documents are to be issued to those contractors who have been registered either with
the Head of Department and/or under the nationa registration system with ICTAD.

In respect of tenders of value between Rs5 M and Rs.20 M the qualification criteriafor
tenderers as stipulated in the tender document has to be verified (post - qualificationG)
before award of the contract, irrespective of whether the tenderer is registered and
graded by ICTAD and is a member of NCCASL. Hence in such cases too the
registration and grading system is not relevant and does not serve any meaningful
purpose.

2.10.4 Conclusions
From the above discussion it can be concluded that:
1. Insisting on mandatory registration of contractors for works of value more than

Rs5 M does not serve any purpose (as the contractors would be either post-
qualified or pre-qualified’ for each contract). It would lead to discrimination and

® The notices appeared in the newspapers for registration for the year 2003, while the Team wasin
Colombo from October 28 to November 2.

® Paragraph 111.2 of the Guidelines states as follows: “Post qualification of bidders serves as a safety
measure to make sure that the lowest evaluated bid has been submitted by aresponsible and trust worthy
bidder. It istherefore necessary, before the award is made, to determine that the bidder who has submitted
the lowest evaluated bid price has the required capacity and resources to effectively carry out the contract”.
The Guidelinesis silent on the minimum qualification criteriato be specified in the tender documents, in
the absence of which, the determination would be subjective”

" By specifying the minimum qualification criteriato be met to be eligible for award of the contract.
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possible abusive practices and escalations of costs and delay in the procurement
process.

For works of value less than Rs.5 M, which may be very large in number, going
through the process of verification to meet the specified qualification criteriain
each case may turn out to be cumbersome, lead to delays and hence determining
the eligibility on the basis of ssimplified method of registration (either by the
Heads of departments or ICTAD) would be preferable.

2.10.4 Recommendations

1

Insistence of Registration of Contractors to be eligible for tendering for works of
value more than Rs.5 M should be discontinued.

In respect of works for which pre-qualification is not done (up to Rs.1000 M in
value), the tender documents should contain contract-specific qualification
criteriaand the tenderers should be post-qualified before award of contract.

Registration of contractors may be done for taking up small works of value less
than Rs.5M.

Registration of Suppliers/VVendors may be discontinued for materials, goods and
equipment of value above the threshold limit for which open tenders are to be
invited. Minimum post-qualification criteria to be met for award of the contract
should be incorporated into the tender documents. Use of Registration should be
restricted to procurement against limited tenders.

2.11 Two envelope, two stage tendering procedures

2.11.1 Provisionsin the Guiddines:

“Two Envelope Bidding System:

73.1 For certain types of machinery or equipment or for certain type of equipment
plants, where alternate types of technical proposals are possible, bidders may be
required to submit their technical and financial proposals the same time, but in
two separate envelopes. The technical proposals are opened first and reviewed to
determine their responsiveness to the specifications.

Use of Two Envelope Bidding system:

73.2 Two envelop bidding system should not be used without specific Cabinet
approval, except in the case of procurement of consultants. Cabinet approval
may be sought when it is extremely necessary i.e. conditions of donors

Two Stage Bidding System:

72.1 For turnkey contracts and for other large and complex contracts, where the
problem of technically unequal bids are likely to be encountered, atwo stage
bidding procedure may be adopted. Under this procedure, bidders are first
invited to submit their technical proposals, in accordance with technical
specifications without prices. All other bidding requirements, conforming to the
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manner and deadline for bid submission, the furnishing of bid bond etc. must
however be complied with by the bidders.

Use of Two Stage Bidding System:

72.3 Two stage Bidding System should not be used without specific Cabinet
Approval. When it is extremely necessary Cabinet Approval may be sought i.e.
conditions of donors.”

2.11.2 Current practices

In the two envelop system practiced by the Implementing Agencies, there is an
inevitable delay in opening of the price envelopes which are retained by the
procurement entity. Analysis of the data collected for a sample of contracts reveals that
the delays are at unacceptable levels. The delay diminishes the tenderers’ confidence in
the integrity of the system. There are aso possibilities of abuse which may go
undetected.

2.11.3 Conclusions

The use of two envelope system should be generally prohibited. Where for compelling
reasons a two envelop procedure is adopted, the first envelope should only have the
eigibility, qualifications and other administrative requirements. The combined
technical/price envelopes should be opened within a week of the deadline for
submission of tenders

In the case of procurement of complex equipment, a two stage (the first stage is only
for eigibility, qualifications and technical aspects of the tender. After review and
possible discussions with the tenderers, amendments to the tender documents are
issued inviting final technical and price tenders in one envelope and opened in one
sitting) as opposed to the two envel ope procedure should be adopted.

2.11.4 Recommendations

1.  Prohibit use of two envelope system generally and use only with the approval of
the Secretary of the concerned Ministry.

2. Prescribe use of Two Stage Tender system for procurement of complex
equipment/plant and installation.

Tender Validity
2.12.1 Provisionsin the Guidelines

There does not appear to be any specific provision prescribing the tender validity
period and the procedure to be adopted for getting extension of tender validity period.
However Specimen Instructions to Bidders (ITB) given in Appendix Il of the 1997
Guidelines at 9.No. 20 states against Period of bid validity: “ *Number of days to be
determined by the employer, * Normally 120-150 days’.
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2.13

Instructions to Tenderers Clause 15 of ICTAD SBD specifies asfollows:
“15.1 Bidsshall remain valid up to the date specified in the Bidding Data.

15.2 In exception circumstances, the Employer may request that the Bidders extend
the period of validity for a specified additional period. The request and the
bidder’ s responses shall be made in writing (includes atelex and a signed
facsimile). A bidder may refuse the request. A bidder agreeing to the request
will not be required to or permitted to otherwise modify the Bid, but will be
required to extend the validity of the Bid and Bid Security for the period of
extension in compliance with Clause 16 in all respects. If a bidder does not
agree for an unconditional extension of the validity of his Bid, his Bid should be
rejected without forfeiting his Bid Security”

2.12.2 Current practices

In the absence of definite provisions in the Guidelines the procurement entities specify
different periods of validity without any reference to the nature of procurement being
made. Specifying a large tender validity period is uneconomical as the tenderer would
most likely load his tender to allow for any uncertainties while the Purchaser/Employer
wants to award the contract early. Thereisno provision for increase of ratesin the case
of fixed price contracts, when extension of bid validity is requested for a period more
than two months from the date of expiry of the original validity period.

2.12.3 Conclusions

For small works, specifying a validity period of more than three months is not
appropriate. The longer the validity period, the more likelihood of a delay in the
decision on award of the contract towardsthe end of the tender validity period.

In the absence of a provision for increase of the rates for extension of bid validity
beyond two months after the expiry of the tender validity, tenderers are likely to load
the rates inappropriately.

2.12.4 Recommendations

1. The Guidelines should specify reasonable tender validity periods for different
values and categories of works/supplies.

2. Standard Tender documents should incorporate a provision for the increase of
prices at a pre-disclosed rate (linked to the country; inflation) for extension of
tender validity period beyond say two months from the date of expiry of the
original tender validity period.

Price Adjustment

2.13.1 Provisionsin the Guidelines

The provisionsin the Guidelines are as follows:

“155 Price Escalationsin aworks contract, for the works exceeding a period of twelve
months as specified in the agreed work programme may be paid by the
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executing agency under an accepted formula, provided the contract agreement
itself provides for them.

However this should not be provided in the contract agreement unless it was not so
stipulated in the tender documents.

Price Escaation Formula:

156.1 Any accepted Price Escalation Formula may be used by the Executive Agencies.
However this formula should be specified in the tender documents. Price
Escalation Formula developed by ICTAD or Foreign Financing Agencies are
acceptable formulas.

156.2 Any extension granted for the convenience of the contractor in terms of
Guideline 149.2 and 149.3 should not be considered for price escalation or be
liable for any extra charges (i.e. idling of machinery, security costs etc.)

156.3 Infixing the time for construction works practically shortest possible time
should be fixed to avoid unnecessary price escalation.

The Price Adjustment Clause in the ICTAD SBD reads asfollows:

47.1 The amounts computed from the formula given under this sub-clause in respect
of therise or fal in the cost of labour, Materials, Plant and other inputs to the
Works shall be added to or deducted from the payment to the Contractor.

(@) The adjustment to the payment certificatesin respect of changesin Cost and
Legislation shall be determined from following formula:

F=0.966 (V-Vna)/100 X ( Sigmaall inputs) (Ixc-1xb)/Ixb where
F=Price adjustment for the period concerned
V= Current valuation of the work done for the period
Vna= value of non-adjustable element or value of work not considered
for price variation
Px=Input percentage of Input named X
Ixc=Current indices of input X
Ixb=base indices of input X

No other adjustment of the Contract Price on account of fluctuations of
inputs shall be made, notwithstanding the fact that the contractor has to pay
additional amount under special circumstances.

(b) The ‘Input percentage’ means the percentage proportionate contribution of
any input in terms of the cost of construction based on the prices prevailing
on one month prior to the submission of the tender and listed under clause
47 of the Contract data.

©  The‘non-adjustable elements’ means

0] The work done under the BOQ items that shall not be
considered for valuation of price adjustment which are listed
under Clause 47 of the Contract data;

(i) Extraworks or additional works carried out by the Contractor
on orders of the Engineer and are valued under Clause 40
based on the prices prevailing at the time of execution;

(iii) Works done under Day Works rates;
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47.2

(iv) The *Current valuation” means the gross value of work
executed during the current valuation period and will include
the cost of materials the contractor has purchased or delivered
to site but were not consumed for the physical work done;

(v) The ‘Indices’ means the monthly indices published by ICTAD
for different inputs;

(vi) ‘Base Indices’ means the indices for the input prevailing one
month prior to the latest date for submission of tenders;
(vii) In the case of first Interim bill, the current indices for the

purpose of calculation of price adjustment shall be taken asthe
indices prevailing on first month after the commencement of
the contract. For any other interim claim or for the final claim
the current indices shall be taken as the indices prevailing for
the calendar month, one month after the previous valuation
was done.

If the contractor fails to compl ete the works within the time for completion
prescribed under Clause 17 or 28 no adjustment of prices thereafter shall be
made.

The weightings for each of the Inputs of cost given in this clause shall be
adjusted if, in the opinion of the Engineer, they have been rendered
unreasonable, unbalanced or inapplicable as aresult of varied or additional work
already executed or instructed under Clause 39 or for any other reason.

If, after the date 28 days prior to the latest date for submission of Bids for the
Contract, there occur in the country in which the works are being or are to be
executed changes to any Statute, Ordinance, Decree or other Law or any
regulation or by-law of any local or other duly constituted authority, or the
introduction of any such State Statute, Ordinance, Decree, Law Regulation or
by-law which causes additional or reduced cost to the Contractor other than
under the preceding sub-clause of this Clause, in the execution of the Contract,
such additional or reduced cost shall, after due consultation with the Employer
and the Contractor, be determined by the Engineer and shall be added to or
deducted from the Contract Price and the Engineer shall notify the Contractor
accordingly, with a copy to the Employer. Notwithstanding the foregoing, such
additional or reduced cost shall not be separately paid or credited if the same
shall already have taken into account in the indexing of any inputsto the Price
Adjustment Formulain accordance with the provisions of this Clause.

The Contract data shows that the total of the Input percentages shall be 90%.

2.13.2 Current practices

Guidelines use the words * Price Escalation’ and the ICTAD SBD uses the words ‘ Price
Adjustment’. It would probably be appropriate to use the words ‘ Price Adjustment’ in
place of ‘Price Escalation’. The Guidelines does not provide any guidance to the
implementing agencies as to when the Price Adjustment is to be incorporated whether
6, 12 or 18 months of period of completion. Similarly guidance is also absent for fixing
the optimum period of completion rather than suggesting shortest possible time

The Guidelines specify that any accepted Price Escalation Formula (such as WB,ADB,
OECF, ICTAD or other Foreign Financing Agencies) may be used by the
Implementing Agencies. Different Implementing Agencies use different Price
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Adjustment Formulae. It is noted that the ICTAD SBD price adjustment formula has
some indeterminates and the provision of changing the weightings for the various
inputs during execution for the work leaves room for abuse.

2.13.3 Conclusions

The Guidelines do not provide adequate guidance to the implementing agencies on the
incorporation of the Price Adjustment provision and leaves important decisions at the
discretion of the Implementing Agencies. The ICTAD Formula has some shortcomings
which need to be addressed.

2.13.4 Recommendations

1.  Incorporate definite instructions as to when the price adjustment provisions are to
be incorporated.

2. Mandate Price Adjustment in respect of all works contracts of value more than
Rs.5 M and a completion period more than 12 months. Price Adjustment should
be made applicable from the date of opening of tenders.

3. Incorporate awell thought out and workable formula for price adjustment which
isfair and transparent.

Damages for Breach of Contracts, Liquidated damages
2.14.1 Provisionsin the Guidelines

Extenson of time and liquidated damages are covered under the ‘ Extension of Time'
clause and the provision is as follows:

“149.1Extension of time may be granted, when reasonable, and beyond the control of
contractor, by the head of the department/Executing Agency or officer
authorized to do so.

149.2 For any reason within the control of the contractor, the time period specified in
the contract exceeds, then liquidated damages (LD) become operative. For any
special reason LD can be waived by the secretary of the Ministry, provided it is
so specified in the agreement. But claims on escalation as per Guideline 156.1
are not payable for this period.

149.3 Any extension granted purely for the convenience of the contractor should
invariably be subject to a penalty by way of liquidated damages.

In case where procedural actions are taken to lodge claims arising from negligence or
other failure of the contractor, any extension given should be without prejudice to
interests of the client.

Paragraph 49 of the SBD reads as follows:

“49.1 The contractor shall pay liquidated damages to the Employer at the rate per day
stated in the Contract Data for each day that the Completion Dateis later than
the Intended Completion Date. The total amount of liquidated damages shall not
exceed the amount defined in the Contract Data. The Employer may deduct
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liquidated damages from payments due to the contractor. Payment of liquidated
damages shall not affect the Contractor’s liabilities.

49.2 If the intended Completion date is extended after liquidated damages have been
paid, the Engineer shall correct any overpayment of liquidated damages by the
Contractor by adjusting the next payment certificate. The Contractor shall be

paid interest on the overpayment, calculated from the date of payment to the
date of repayment, at the rates specified in Sub-Clause 43.1"

2.14.2 Current practices
Extension of time for any reason within the control of the contractor, should not be

given without imposing liquidated damages. Provision for any waiver by any authority
other than by Arbitrator or Court is susceptible to abuse.

The provision under paragraph 149.3 contradicts that given in paragraph 149.2 .

Penalty is different from LD. Contracting parties can recover damages but not impose a
penalty.

The Guidelines need to be redrafted.

In one of the contracts reviewed in the North Western Province, extension of time was
granted after recovery of liquidated damages. However repayment of liquidated
damages in terms of the provision in GCC Clause 49.2 was not made despite severa
reguests from the contractor.

2.14.3 Conclusions

The provisions in the Guidelines are not consistent and are not as per best international
practices ensuring equality and transparency in contract implementation

2.14.4 Recommendations

Revise the Guidelines and provide additiona guidance on contract administration
including handling of variations, claims, obligation of parties, breach of contract and
damages.

Notification, advertisement and publicity
2.15.1 Provisionsin the Guidelines
The provisionsin the Guidelines are as follows:
“ Publication of Tender Notice:
76.  After the approval of the Tender Board is obtained for the tender documents, the

head of the Client Department should ensure that the widest possible publicity is
given to the tender.
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77. The advertisement should specify that tender documents could be purchased by
prospective tenderers who are eligible to tender to tender from a given address,
giving the final date of issue.

78.  Thetender notice should be published in an abridged form in approved local
newspapers and at least once in the Government Gazette where ever possible.

79.  The Notice should contain the essential particulars and indicate how and where
further and more detailed information may be obtained and what payments are
involved for issue of Tender documents and what other conditionsif any have to
be satisfied.”

International Competitive Bidding:
79. Inthe case of worldwide tender, in addition to normal publication in Sri Lanka and

also on the internet available abroad, the Client Department should send copies of
tender documents to:

(a) the Commercial Sections of all Missions of Foreign Governments
in Sri Lanka (including those accredited to Sri Lanka, but resident
outside);

(b) Heads of Sri Lanka Missions abroad; and

(c) Approved Overseas Agents of the Government of Sri Lanka.”

2.15.2 Current practices

The requirement of giving widest possible publicity and publication in approved local
News papers are not congruous.

The requirements of publication of the tender notice are envisaged to be the same for
all values of contracts.

2.15.3 Conclusions

The provisions in the Guidelines are incongruous and do not detail the procedure for
notification for different values of contracts.

The instructions regarding the publication of the tender notice in the Government
Gazette is ambiguous. The Guidelines in respect of ICB does not sufficiently cover the
requirements of the tender documents and what action is expected to be taken by the
Foreign Missions.

2.15.4 Recommendations

1. The Guidelines should tipulate the scale of publicity for different methods of
procurement and estimated amount of the procurement put to tender.

2. Guidelines should aso specify the threshold value which requires publication in
the Government Gazette.
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3. Guidelines should specify the intended purpose of sending the tender documents
to Foreign Missions, which is to generate wide publicity thereby reaching more
prospective tenderers.

4. For large value or specialized contracts Guidelines should specify that the tender
notice be also published in well known technica magazines.

2.16 |ssueand sale of tender documents
2.16.1 Provisionsin the Guidelines
Provisionsin the Guidelines:

“ 81. The Client Department should maintain an office where document can be
inspected or issue to prospective tenderers.

83. No tender documents shall be issued unless the non-refundable tender fee and/or
deposit stipulated in the Tender Notice has been paid and proof of qualifications
if any is produced as required in the tender Notice.

84. The Tender fee/deposit receipt must be produced for examination to the officer
issuing the tender documents.

85. Theissuing officer shall write the following on the margin of the tender
documentsissued and initial the endorsement:

@ the number and date of the receipt produced;

(b) the full name and address of the person/firm to whom the
tender documents are issued and particulars of registration;

(c) thedate of issue of the documents.

He shall endorse on the top or on the reverse of the receipt produced that
documents have been issued, giving the serial numbers, if any, assigned to the
Tender Documents.

86. No tender documents shall be issued to any person whose name appears on the
list of defaulting contractors.

87. Notender document shall be issued to any person who is required to satisfy
prior conditions until he has satisfied them.

88. A Tender Board at its discretion may require tenderers to produce a current
certificate of worth and proof that they possess or could mobilize adequate
equipment and competent staff before they are issued with the tender forms.
Such requirements should have been included in the Press Notice relating the
Tender.

65.  For procurement of construction works exceeding the value of Rs.5 M under the
Consolidated Fund, issue of tender documents should be confined to those who
have registered under the National registration System of ICTAD and have the
membership of NCCASL, provided the registration system has covered the
relevant construction field.
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66.  For procurement of works not exceeding the value of Rs.5 M issue of tender
documents shall be donein the following ways:

(@) A Head of Department with the Authority of Secretary of the Ministry
concerned may publish anotice and prepare aregister of construction
contractors who are capable of construction works of specified description,
magnitude or value and issue tender documents to names appearing on the
register; and/or

(b) Issue of tender documents to those who have registered under the national
Registration System of ICTAD.

85.1 Theissuing officer shall maintain aregister giving the following particulars:

1 serial number of the tender document issued;

2. date of issue

3 name and address of person or persons to whom the tender document
has been issued;

4, tender fee, receipt number and date;

5. name and designation and signature of the issuing officer.

2.16.2 Current practices

From the above it is seen that the tender document issuing official has to make many
checks before issuing documents. Giving such discriminatory powers to the tender
document issuing official could be abused and may lead to corrupt practices.

There are varying practices with respect to the last date up to which the tender
documents are to be sold. In the absence of specific provisions in the Guidelines, the
implementing agencies follow different practices. While some agencies sell the
documents even on the last date for submission of tenders, others close the sale a week
or so before the last date of submission, arguably to enable prospective tenderers to
make a proper study of the tender documents. This procedure could prompt prospective
tenderers to collude, adopt corrupt practices, as the list of prospective tenderers could
be ascertained and enough time be avail able for possible manoeuvrings.

The tendering period (the period from the start of the sale of document to the stipul ated
date of submission) is a minimum of 21 days for contracts financed from CF and a
minimum of 30 days for contracts financed by donor agencies.

2.16.3 Conclusions

The tender documents is like a stationary item and should be freely issued to all the
applicants who furnish the stipulated non-refundable fee. All the checks regarding
eligibility should be made by the Tender Evaluation Committee.

The sae of the tender documents should be made up to the close of office working
hours or any other convenient time, not more than a day prior to the last date of
submission of tenders. The last date of submission should be fixed such that there are
no intervening holidays between the last date of sale and last date for submission of
tender. The Guidelines does not specify whether the tender documents could be sent by
mail, provided the applicant is prepared to pay the stipulated postal/courier charges.



Sri Lanka CPAR-Voal. [I page 46 of 144

217

Different tendering periods for CF and donor financed contracts are not desirable since
both types follow Government Tender procedures.

2.16.4 Recommendations

1.  Thetender documents should be sold to al applicants who remit the prescribed
non-refundabl e fee for the documents.

2. The tender documents should be sold up to a convenient pre-fixed time a day
prior to the last date for submission of the tenders.

3. The Guidelines should provide for issuing tender document by post or courier if
requested and on payment of the cost of tender document along with
postal/courier charges.

4.  Thetendering period should be a minimum of 30 days irrespective of the source
of funds.

Pre-tender conference
2.17.1 Provisionsin the Guiddines

There is no provison for holding pre-bid meetings to clarify issues and to answer
guestions on any matter that may be raised by the potential bidders during the meeting

ICTAD SBD has the following provisions:

“ 17.1 The bidders designated representative isinvited to attend a pre-bid meeting
which, if convened and stated so in the Bidding Data, will take place at the
venue and time specified in the Bidding Data.

17.2 The purpose of the meeting will be to clarify issues and to answer questions on
any matter that may be raised at that stage. The bidder is requested to, asfar as
possible, to submit any questions in writing or by fax to reach the Employer not

later than one week before the meeting. It may not be practicable at the meeting
to answer questions received late.”

2.17.2 Current practices

The SBD is silent on the recording and issue of the minutes of the pre-bid meeting.
2.17.3 Conclusions

The Guidelines does not have any provision for organizing pre-bid meetings. The SBD
provisions are incomplete in respect of the follow up action on the outcome of the

meeting.

2.17.4 Recommendations
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1.  Guidelines should provide for holding pre-bid meetings and incorporate
objectives and detailed procedures for conducting the pre-bid meeting as well as
the follow up action on the outcome of the meeting.

2.  SBD should contain a paragraph on the procedure of the recording and
digtribution of the minutes of the meeting; and issuance of addendum to the
tender documents should it become necessary following the minutes.

2.18 Receipt of tenders and storage till opening
2.18.1 Provisionsin the Guidelines
The provisionsin the Guidelines are as follows:

“ Sealed Tenders to be accepted:

90.1 All the tenders should be accepted in sealed covers. Tender documents including
the tender notice should stipulate a condition to this effect.

90.1.1 Sealed Quotations: All quotations exceeding the value of Rs.100,000 should be
accepted in sealed covers and opened at the specified time.

Bidsto bein duplicate:

90.2 Tenders shall be submitted in one original and such number of duplicates as
stipulated in Instructions to Bidders, sealed separately and marked as original or
Duplicate. All these envelopes shall together be enclosed in one envelope and
delivered as per Clause 91.

Mode of Submission:

91. Tenders may be submitted:

() By post, under registered cover;

(b) By persona delivery to an officer authorized by the Tender Board to receive
tenders;

(c) By depositing in the sealed tender Boxes kept in the office of the tender
Board as stipulated in the tender documents;

(d) By fax or telex or e-mail when explicitly permitted by the notice of Tender.
However this mode is permitted for the acceptance of quotations up to the
value of Rs.100,000 under personal supervision of Head of Department. In
all other cases specific-cabinet-approval Tender Board approval should be
obtained to use this mode.

Place of Receipt of Tenders:
92.1 Tender notice should clearly specify the place of receipt of tenders.

Acknowledgement:

92.2 A person who delivers the tender by hand is entitled to a receipt

Safe deposit:
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93.  The officer who receives the tenders should deposit them immediately on receipt
in the sealed tender box. If tenders are too large and such deposit is not possible
they should be deposited in a secured cabinet/cupboard provided for the
purpose.

Tender Box:

94. The Tender Box should be:

@ constructed so as not to permit tampering or retrieval;

(b) fastened with a good lock with the key being kept in the custody of
a staff officer nominated by the Chairman of the Tender Board;

(© sealed;

(d) kept in aroom occupied by a staff officer.

Closing of Tenders:

95.  Tenders should normally close at the date and time specified in the tender notice
and as far as possible should be opened immediately afterwards. If for any
reason, the Tenders are not opened immediately, the Tender Box or other
receptacle shall be closed and sealed at the closing time. International tenders, as
far as possible have the closing time adjusted to suit the convenience of foreign
tenderers as well

Item 24 of the Specimen Instructions to Bidders (ITB) given in Appendix 11 of 1997
Guidelines permits Modifications, Substitution and Withdrawal of bids before the dead
line for submission of bids. They should be sealed, marked and delivered according to
prescribed provisions.

2.18.2 Current practices

Though there is a provision in the Guidelines for opening of ‘Withdrawal” envelope
first, there is no paragraph in the Guidelines explaining the provision for Withdrawal of
tenders. Similarly there is no provision for modification of tenders.

ICTAD SBD has necessary provisions.

2.18.3 Conclusions

In the absence of clear provisions in the Guidelines regarding withdrawal and
modifications to the aready submitted tenders, disputes could arise, in case tender
documents other than ICTAD documents are used or in the case where the Executive
Agencies do not adopt the Specimen Instructions to Bidders.

2.18.4 Recommendations

Guidelines should dipulate the procedure for submission of ‘Withdrawal’ and
‘Modifications of tenders.
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2.19 Opening of tenders

2.19.1 Provisionsin the Guiddines

The provisionsin the Guidelines are as follows:

“Opening of tenders:

97.

97.1

The opening of tenders other than tenders handled by CATB is the responsibility
of the respective Tender Board. However if the TB is unable to attend to the
opening of the tenders they may delegate this authority to a Bid Opening
Committee (BOC) consisting of at least two staff officers and one of whom
shall be appointed as Chairman of BOC.

In respect of tenders handled by CATB the opening of tendersis the
responsibility of the Secretary to the Line Ministry. However if the Secretary to
the Line Ministry is unable to attend to the opening of tenders, he may delegate
the authority to the BOC consisting of at least two senior staff officers one of
whom should be appointed as Chairman of BOC

Right to be present at Bid Opening:

98.

The tenderers or their authorized representatives should be allowed to be present
when the tenders are opened. However the number of representatives per tender
should be limited to two. The names of the tenderers present or represented
should be recorded and their signatures obtained in aregister before
commencement of the opening.

Supervision of Opening:

99.

99.1

The tenders, other than tenders handled by CATB, shall be opened by or under
the immediate supervision of the Chairman TB/BOC.

Tenders handled by CATB shall be opened by , or under the immediate
supervision of , the Secretary to Line Ministry or the Chairman BOC

Acceptance of Samples:

100.

If samples are called as a pre-requisite tender condition, all the samples so
received together with identification numbers should be submitted before the
time of opening of tenders to the Tender Board/BOC. Records of the BOC shall
include details of samples received. Samples received should be handed over to
the TEC together with the tenders. If samples are handed over at a different
place other than place of bid opening in terms of the tender document, then a
receipt to that effect should be produced at the bid opening.

Opening Procedure:

101.1 Any tenderer may withdraw his tender before the closing, by submitting letter of

withdrawal. The envelope marked “withdrawals’ should be opened first. If the
TB/BOC is satisfied with the contents of the |etter inside, his original tender
should not be opened. If abidder has withdrawn his bid following the procedure
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stipulated in the ITB and TB/BOC acceptsit , the bid security of the relevant
tenderer should be refunded.

101.2 If any tenderer submits modifications to his original tender before closing time
of the tenders, The envel ope marked “modifications’ should be opened next and
the contents of the letter therein will be valid over his original tender.

102.1 The envelope marked ‘original’ should be opened thereafter. The duplicate
envelope should not be opened and kept in tact in safe custody for further
reference.

102.2 Where thereisno marking as ‘original’ or ‘duplicate’ the Tender Board/BOC
should open one envelope and mark that as original and it will prevail asthe
original tender for all purposes.

Records of TB/BOC:

103.1 The TB/BOC should read out, or cause to be read out to those present the
following details:

(@) names of each tenderer and the amount in the form of tender and price
schedule;

(b) whether or not abid bond is submitted and the amount of bid bond, if
submitted

(c) If discounts are declared in the bid form and price schedule , the amount of
discount and any conditions attached to it.

(d) The amount of any alternative offer and whether a bid bond has been
submitted for the alternative offer;

(e) If thetender consists of severa items or lots or packages, which are treated
separately, for evaluation and award, the amounts tendered for each item,
lot or package should be read out separately

(f) Whether the form of tender has been duly validated by the signature of the
tenderer or not.

However the details or make up of tender should not be read out.

103.2 The proceedings of the Bid opening should be recorded and the minutes shall be
authenticated by the members of the TB/BOC

Numbering of Tenders:

104. On opening, the tenders shall be numbered consecutively and shall forthwith be
authenticated by the initials of the officers opening them together with the date
on which they were opened. A rubber stamp shall be used for the purpose. Pages
consisting the summary of all data which are required as per evaluation criteria
should be date stamped and initialled by TB/BOC

Scheduling of Tenders for Evaluation:

107. Immediately after the opening of the tenders, the Chairman of the TB/BOC
should cause a schedule of the tenders received to be prepared in a suitably
designed format. The scheduling may be done either by the TB/BOC or by the
Head of the Client Department and original of the schedule should be submitted
to the Tender Board promptly. This schedule may be initialled by the tenderers
present if they so desire.
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2.20

The Provisionsin the ICTAD SBD are asfollows:
“23 Bid opening:

23.1 The Employer will open the Bids, including modifications made pursuant to
Clause 22, in the presence of the bidders' authorized representatives who choose
to attend at the time and in the place specified in the Bidding Data. The bidders
representatives who are present shall sign their attendance.

23.2 Envelopes marked “WITHDRAWAL” shall be opened and read out first. Bids
for which an acceptable notice of withdrawal has been submitted pursuant to
Clause 22 shall not be opened.

23.3 Thebhidder's names, the Bid prices or any discounts, Bid modifications and
withdrawals, the presence or absence of Bid Security, and such other details as

the Employer may consider appropriate, will be announced by the Employer at
the opening. No Bid shall be rejected at Bid opening except for Late Bids.

2.19.2 Current practices

In the absence of consistency between the Guidelines and SBD, the Implementing
Agencies follow different procedures.

2.19.3 Conclusions

There is inconsistency in the procedures laid down in the Guidelines and with the
ICTAD SBD.

2.19.4 Recommendations

1. The inconsi stencies within the Guidelines should be
removed. The procedure should be ssmplified to avoid delay in processing of
tenders.

2. The inconsi stencies between the Guidelines and SBD should

be removed and documents harmonized.

3. The Guidelines should be reviewed and redrafted.
Preliminary examination of tenders
2.20.1 Provisionsin the Guidelines
The provisionsin the Guidelines are as follows:

“124.1Correction of Errors:

Errors should be corrected as follows:

(@ Where there is a discrepancy between the

amountsin figures and in words, the amountsin words will govern; and

(b)  Wherethereis adiscrepancy between the unit rate and the line item total
resulting from multiplying the unit rate by the quantity,
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(i)
(i)

The unit rate as quoted will govern;

Unlessin the opinion of the TB/TEC thereis obvioudy gross
misplacement of the decimal point in the unit rate, in which case the line
item total as quoted will govern and the unit rate will be corrected.

(c)  Theamount stated in the form of bid adjusted in accordance with the above
procedure with the concurrence of the bidder shall be considered as binding
upon the bidder. If the bidder does not accept the corrected amount of bid, his
bid should be rejected.

The procedure stipulated in (¢ ) above should be followed for the foreign funded
projects provided it is stipulated in loan agreements and/or Standard Bid Documents.
However for the locally funded projects, if the total bid price increases due to
corrections of above mistakes, the corrections should be readjusted within the tendered
price in consultation with the tenderer.

Where the adjusted price islower than the tendered price the adjusted figure will be the
bid price. If the tenderer does not agree for such adjustments, his bid should be rejected
without affecting his bid security.

The provisionsinthe ICTAD SBD are asfollows:

“27. Correction of Errors:

27.1 Bidsdetermined to be substantially responsive will be checked by the Employer
for any arithmetical errors. Errors will be corrected by the Employer as follows:

@
(b)

(©

(d)

Where there is a discrepancy between the amountsin figures and in words
the amount in words will govern; and

Where there is a discrepancy between the unit rate and the line item total
resulting from multiplying the unit rate by the quantity, the unit rate as
quoted will govern, unless there is an obviously gross misplacement of the
decimal point in the unit rate in which case the line item as quoted wil
govern, and the unit rate will be corrected.;

Unless this sub-clause is modified in the Bidding Data and if the bid price
decreases by the above procedure, the amount stated in the Form of Bid
shall be adjusted with the concurrence of the bidder and shall be considered
as binding on the bidder;

Unless this sub-clause is deleted in Bidding Data and if the total bid price
increases due to corrections made on above procedure, the bid price shall
not be adjusted to the increased price and the corrections should be
readjusted within the bid price in consultation with the bidder.

2.20.2 Current practices

The procedures stipulated for correction of errors both in the Guidelines and the SBD
have different standards in respect of tenders for locally and externally funded projects.
Irrespective of the source of fund, these are public projects executed by the
Government of Sri Lanka and hence uniform procedures should be adopted. The
procedure designed for consolidated fund tenders is one sided being solely in favour of
the Employer and does not provide alevel playing field.
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2.20.3 Conclusions

The procedure adopted for correction of errors and establishing the bid price are
different for donor and consolidated fund financed tenders. The one used for
consolidated fund financing is not rational

2.20.4 Recommendations

The para dealing with the correction of errors both in the Guidelines and the ICTAD
SBD should be modified to adjust the bid price after making the arithmetical
corrections in accordance with Para 124.1 (a) to (c). The last two sub-paragraphs
following Para 124.1 (c) should be del eted.

Purchase and price preference
2.21.1 Provisionsin the Codes and Guideines
Provisionsin the Guidelines:

“126. The General Treasury from time to time will determine and notify quantum of
preferences applicable and its eigibility criteria. The preferences presently valid
and their eligibility criteria are asfollows:

« 5% preference for Approved Societies

e 10% preference for works contracts (eligibility criteriais more than
50% Sri Lankan ownership of the Company).”

Eligibility Criteriafor domestic Preference Consolidated Fund Projects— Locally
Manufactured Goods:

126.1 When International Competitive bids are called and locally manufactured goods
are offered in competition with imported goods domestic preference may be
given to locally manufactured goods subject to the following;:

(viii)  Localy manufactured Goods are €eligible for domestic
preference irrespective of any value added component.

(ix) BOI projects registered under Section 16 of the Greater
Colombo Economic Commission Law (including joint venture
companies with majority ownership by Sri Lankans) are
eligible for domestic preference. Other BOI projects should
not be considered for this preference.

Application of Domestic Preference to determine respective bids under Consolidated
Fund projects— Locally manufactured Goods:

126.2 In applying domestic preference the following procedure should be adopted for
evaluation of tenders when comparing prices of locally manufactured goods
with prices of foreign suppliers. The price of the locally manufactured goods
should be ex-factory price

Step 1: Identify the relevant custom duty as Gazetted in the Revenue Protection
Order.
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Step 2: Following Application Levies should be identified.

(D] National Security levy

)] Stamp Duty

3 Cess

4 Excise Duty

5) Surcharge on Custom Duty

(6) Turnover Tax BTT
Step 3: Average percentage of 5% of CIF covering Vessel Charges, Bank
Charges, charges to vessel agent, transport and detention should be added to the
CIF value of the foreign supplier to bring local and foreign tenderersto alevel
playing field (This percentage will be reviewed annually by the Treasury).
Step 4: For the purpose of applying domestic preference, the Custom duty asin
Step 1, additional levies asin Step 2 and average other chargesasin Step 3
should be added to the foreign supplier’s CIF price.
Step 5: (i) If the adjusted bid price of the foreign supplier as per Step 4 is more
than the evaluated bid price of the local manufacturer, the contract should be
awarded to the local manufacturer.
(if) In respect of local suppliers who quote on an ex-stock basis the quoted price
by foreign supplier should be adjusted as per Step 4 as ex-stock price includes
all relevant taxes and duties and the evaluation of the relevant bid should be
brought in line with a common basis.

The GST component should not be considered for evaluation of bids.

The Department of Public Finance vide its Circular N0.352(21) dated 15-10-2002 has
laid down new Guidelines with regard to Domestic Preference to Local Manufacturers.
It reads asfollows:

“All provisions, related to the application of domestic preference for procurement
under the Consolidated Fund in the Guidelines on Government Tender Procedure
(Revised Edition — August 1997) and in all subsequent circulars are hereby repealed.

New Guidelines on Application of Domestic Preference for procurement under
Consolidated Fund will be as follows:

Application of preference:

126.

The General treasury from time to time will determine and notify the quantum
of preference applicable and its eligibility criteria. Reference should be madein
the tender documents to the applicability of domestic preference and be
considered when evaluating tenders. The preferences and their eligibility criteria
are asfollows:

5% preference to Approved Societies,

10% preference for domestic works contracts (eligibility criteriais more than
50% of Sri Lankan ownership of the Company;

20% preference for locally manufactured articles subject to eligibility criteria
given in the Guidelines 126.1

Eligibility Criteria for Domestic Preference for Projects funded by Consolidated Fund
— Locally Manufactured Articles.

126.1 When International or Local Competitive Bids are called and locally

manufactured articles are offered in competition with imported articles, 20%
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domestic preference should be given to locally manufactured articles subject to
the following:

(i) Theinput of local labour, local raw materials and local componentsin any
locally manufactured article accounting for at least 30% of the ex-factory
price. For this purpose any other components such as financing cost, factory
overheads, depreciation of machines or profit margin should not be
considered as apart of the ex-factory price;

(if) Production facility must be engaged in production of such articles at the
time of bid submission;

(iii) Other than the BOI projects registered under Section 16 of the Greater
Colombo Economic Commission Law (including Joint Venture companies
with majority ownership by Sri Lankans) articles manufactured under BOI
projects are not eigible for this preference;

(iv) It isthe responsibility of the tenderer to provide acceptable evidence along
with histender for the satisfaction of the Tender Board on his eligibility.
Tenderers who fail to comply with this condition should not be considered
for domestic preference.

When evaluation of tenders, application of domestic preference should be done in
accordance with the method, prescribed in the annexure attached to this circular

Applicability of domestic preference for procurement under the projects financed by
foreign financing agencies will remain unchanged as in Guideline No.126 of the
Government Tender Procedure, Revised Edition, August 1997 and Guideline N0.126.2
as amended by the Public Finance Circular No. 352(4) dated 7-4-1998.

Application of Domestic Preference (DP) in the Evaluation of Tenders under Guideline
N0.126.1 of the Government Tender Procedure.

All offers received should be evaluated in terms of Chapter |X of Guidelines on
Government Tender Procedure (Revised Edition — August 1997), related other circulars
and the evaluation criteria given in the tender document and substantially responsive
bidsidentified. Among those responsive bids, if there are any bids which are eligible
for domestic preference in terms of Guideline 126.1 then the following method should
be adopted.

In the first instance all the bidders should be divided into two groupsi.e. preference
entitled group and preference not entitled group;

At the next step an amount equal to 20% of CIF price of each bid should be added to
the respective eval uated bid price of preference not entitled group, hypothetically for
comparison purpose. In the case of locally manufactured articles which are not entitled
for domestic preference, 20% of the lowest CIF price quoted, should be added;
Re-rank the bidders on the above basis.

Successful bidder should be decided according to the re-ranking order. However,
award price should be the evaluated bid price of the tender and not the price computed
for determination of domestic preference.

The Exceptions and Deviations from normal Tender Procedure are discussed in
Chapter V11 of the Guidelines. Some of the exceptions are given below:
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“164.1Entrusting of construction worksto Approved Societies:

164.2

164.7

165.

Entrusting of construction works to approved societies, deviating from
competitive bidding may be authorized by the Head of Department/ Executive
Agency on the recommendations of a committee comprising of the following:
(@ Two nominees of the relevant Head of Department

(b) The Divisional Secretary of the area or his nominee

Before recommending, the committee should ascertain that the award conforms

to the following:

(1) The works so entrusted should be within the area of authority of the
approved society;

(2) Total number of worksin hand with the approved society at a given time
should not exceed three;

(3) Total value of works being performed by the approved society at agiven
time should not exceed Rs.1 M;

(4) Approved society should have required capacity to handle the project which
should be supported by the following: (a) Evidence to prove financial
resources | the form of bank statements, letters from banks approving
overdraft facility etc. (b) Evidence to prove past experience of the society
on similar works;

(5) The approved society should have been registered at least two years prior to
the date of calling offers.

The approved societies as at present are;

Samurdhi Balakayas

Multipurpose Co-operative Societies

Co-operative Labour Societies (labour Services only)

Rural Development Societies

School Development Societies (The area of authority isthe relevant school
premises only);

6. Farmer Organizations approved by the appropriate authorities

gprwNE

The General treasury from time to time will determine the Approved Societies.
Direct Purchase of Articles of small value/Emergency purchases:

A Head of the Department may purchase articles directly from the open market
up to avalue of Rs.10,000 when it is uneconomical to follow normal tender
procedure. However this authority should be used by the Head of department
under his personal supervision only for exceptional cases and not on aregular
basis. This authority may be delegated to one additional Secretary where the
Secretary of aline ministry is the appropriate authority.

Preferences should be given to purchases from Government Institutions as
indicated in Guideline 172.

Local Heads of departments or officersin charge of separate units of institutions
of department may purchase essential utility articles of small value up to
Rs.1500 per day when it is uneconomical to follow normal procedure to procure
them. The total of such purchases during any calendar month should not exceed
Rs.10,000. Preference should be given to purchases from Government
Ingtitutions asindicated in Guideline 172 in making direct purchases.
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166. A Secretary may authorise any other emergency purchases of required storesin
an emergency situation in the most advantageous manner possible. However
such purchases should immediately be reported to the Auditor General with a
copy to the Director general of Public Finance.

167. However in a case of major emergency (floods, fire, epidemics etc.) the
purchase f immediate requirement of stores, irrespective of value may be
authorized by the Head of Department or by a Deputy Head under delegated
authority, in the most advantageous manner possible. Such purchases should be
reported to Secretary to the Line Ministry concerned with copies to the Auditor
general and Director General of Public Finance, as soon as possible.

172. Procurement of Supplies and Services from Government Institutions:

Procurement of Supplies and Services from Government Institutions as stated
below may be authorized by appropriate authorities, without following tender
procedure and in accordance with the provisions of this Chapter but not
exceeding the financial limits stated in Guideline 179.

1. Government Departmentsi.e. Government Factory

2. Government Corporationsi.e. CWE, State Printing Corporation

3.  Government owned companies, provided appropriate authorities are
satisfied that their prices are competitive and reasonable, i.e. purchasing of
paper from National Paper Co. Ltd. (Government owned companies means
the companies registered under the Companies Ordinance but having more
than 50% ownership by the Government.)

179. Authority for deviating from tender procedure:
When owing to urgent and exceptional circumstances, it becomes necessary to
deviate from prescribed tender procedure and General authority is not available,
the authorities indicated below, may within the limits prescribed, authorize
specific deviations for works, services or supplies

Head of Department/Line Ministry Secretary- His personal

Approval Up to Rs.100,000
DTB subject to persona approval of HOD Up to Rs.5,000,000
MTB subject to personal approval of Secretary UptoRs.10 M
Cabinet Ministers Above Rs.10 M

2.21.2 Conclusions

Providing price and/or purchase preferences, or providing exemptions for submission
of tender deposit to a group of organizations (such as approved societies and para-
statals) or placing orders to Government Institutions without inviting
guotations/Tenders is not in public interest and is against the principles of competitive
procurement and equality as it does not provide a level playing field for al as
embodied in the preface to Guidelines signed by the President.

2.21.4 Recommendations
Guidelines should be amended to exclude al preferences except for domestic

preference to local manufacturers in respect of International/ Worldwide tenders. The
percentage of preference needs review.
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2.22 Tender evaluation and approval for contract award
2.22.1 Provisionsin the Codes and Guideines
Provisions in the Guidelines are as follows;

“14. Thelimits of Authority for tender awards for the projects funded by the
Consolidated Fund are:

Head Of Department (HOD) Up to Rs.100, 000
Departmental Tender Board(DTB) UptoRs. 10 M
Ministry Tender Board (MTB) UptoRs.20 M
Cabinet Appointed Tender Board Above Rs.20 M

195. Theauthority limits to handle/recommend award of tenders under projects
funded by Financing Agencies are as follows: (Except for special circumstances
described in Guidelines 203, International Shopping etc.)

Head of department/P.D./ Project Manager Up to Rs.200, 000

Project Tender Board (PTB) UptoRs.25M
Departmental Tender Board (DTB) Upto Rs.100 M
Ministerial Tender Boards (MTB) Rs.100to 250 M

Cabinet Appointed Tender Boards (CATB) Above Rs.250 M

In the case of Provincial Councils and local authorities (MC, UC, and PS) MTB and
CATB areto be equated respectively tothe MTB of aLine Ministry and a CATB
appointed by the Cabinet of Ministers.

The splitting of large works, supplies and services into small units to accommodate
them within the limits of atender Board should be avoided.

Minor Tender Boards

15.  Heads of departments having Regional/District Offices or having large
Divisions may set up Minor tender Boards with the approval of the Secretary to
the Ministry concerned to deal with tenders not exceeding Rs.2 M. These Tender
Boards should be chaired by a Staff Officer not below the rank of Assistant
Head of Department.

Other members of Tender Board should be selected from senior officers of the
regional/District office of the department and preferably one member from an outside
Department.

Departmental Tender Boards (DTB):

16.1 The Secretary of aMinistry shall appoint in writing, Departmental Tender
Boardsin respect of each Department under his Ministry. Where the volume of
work islarge, more than one Departmental Board can be appointed.
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Composition of Departmental Tender Boards:

16.2 Composition of DTB shall be as follows:

. Head of department as Chairman;

. A representative from the Ministry in charge — Member (in case where
aMinistry representative could not participate due to practical reasons, a
senior staff officer from an outside Department)

. A staff officer specialized or experienced in the relevant field from the
Department or state agency — Member.

Ministry Tender Board (MTB):

17.1 The Secretary of the Ministry shall appoint the Chairman in the case where heis
not the Chairman, and the other members of the MTB.

Composition of the Ministry Tender Board (MTB):
17.2 Composition of the MTB shall be asfollows:

The Secretary to the Ministry or the Additional Secretary as Chairman

The Head of the Client Department (in case where there is no Client Department
a Senior staff officer from the Ministry or state agency)

A Senior staff officer experienced or specialized in the relevant field, preferably
from a Department outside the Ministry.

However, in a case where the Secretary of the Ministry concerned is not the
Chairman of a Ministry tender Board, the decisions taken regarding the award
should be approved by the Secretary personally.

In respect of Foreign Assisted Projects, as per December 2000 Guidelines the
Composition of DTB/MTB shall be asfollows:

“197. The Secretary of a Ministry shall appoint in writing Departmental tender Board
in respect of each Department under his Ministry. The Composition of aDTB
shall be as follows:

*  Head of department as Chairman;

e A representative from the relevant Line Ministry asaMember (ina
case where, for practical reasons, A Ministry Representative cannot
participate, a senior officer from an outside Department should be
nominated);

e A Staff Officer specialised or experienced in the relevant field from the
Department or from an outside agency as a member.

The Composition of the Ministry Tender Board shall be as follows:

e The Secretary to the Ministry or the Additional Secretary as Chairman;

*  TheHead of the Client Department(in a case where thereis no client
Department, a Senior Staff Officer from the Ministry) as a Member;

e A Senior Staff Officer experienced or specialised in the relevant field
who must come from an agency external to the Client Ministry as
Member.
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The Secretary of the Ministry shall appoint the Chairman in the case where heis
not the Chairman, and the other Members of the MTB. However in the case
where the Secretary of the Ministry is not the Chairman of a MTB, the Secretary
should personally approve the decisions taken regarding the award.

Project Tender Board (PTB):
198. The composition of PTB shall be as follows:

*  Project Director/Project Manger (Chairman);
*  Representative from the Department or Ministry;
*  Senior Staff Officer from the Project or from an outside Department

Project Tender Boards should be established by the Head of the Department
with the approval of the secretary to the Ministry concerned.

Cabinet Appointed Tender Boards (CATB):
18.1 The CATB shall be appointed by the Cabinet of Ministers and Secretary to

Treasury shall nominate CATBs to handle tenders as and when requests come
from the Line Ministries

Composition of CATB:

18.2. The composition of the Permanent Cabinet Appointed Tender Boards shall be as
determined by the Cabinet.

18.2.1 In a situation where the permanent Chairman of the CATB is unexpectedly
absent or becomes unavailable for a meeting at short notice, the most senior
attending member of the CATB shall act as Chairman so that the meeting can be
concluded on the scheduled date.

Standing CATB:

18.1 Inextraordinary situations, a Ministry may submit a cabinet memorandum
specifying the special circumstances which require a deviation from the normal
tender procedure in order to meet such circumstances, and seeking approval to
appoint a Standing Tender Board, indicating the limits of tender and the
composition of tender Board with a Treasury representative. TEC for Standing
tender Boards shall be appointed by Secretary to the treasury taking into
consideration the special nature of the Tender Board.

Justification for Standing CATB:

18.2 Standing CATB may be justified where:

»  Expeditious processing of tender offersis necessary;

*  Quick decisions have to be taken for procurement of works, supplies and
services;

»  Suppliesimmediately required to avoid acute shortage in the market;

e Tender offers have very short validity period;

e Theprices of supply items fluctuate very quickly;

«  The same procurement to continue repeatedly without significant changesin
specifications;

e Security reasons;
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* A project contains alarge number of tender packages spread over along
time span.

Appointment of CATB:

20.

In the case of a CATB the application for the appointment of the Tender Board

21.

should be made to the Secretary to the treasury by the Secretary to Line
Ministry concerned, with a copy to the Department of Public Finance, General
treasury. An application should also be made to the Secretary to treasury for the
appointment of a TEC. For this purpose the names of not more than 10 suitable
officers should be submitted.

The application for the appointment of a CATB should indicate the range of the
Cost Estimate of the project proposal and whether provision is available to meet
the expenditure during the full period of the project. The Secretary to the
Ministry should not recommend the appointment of CATB if financial provision
is not available. Each member of a Tender Board other than the members
appointed by designation as members of a Tender Board should have a pre-
designated alternate member to participate in the Tender in the event they are
rendered unavailable on the scheduled date of a meeting.

It is the responsibility of the nominated member to instruct the alternate member
to attend meetings when he/she is unavailable to attend.

The nominated member should brief the alternate member on the progress made
and issues involved in the tender, before proceeding on leave or otherwise being
unable to attend a Tender Board meeting. An alternate member may attend a
tender Board meeting as an observer along with the nominated member
whenever necessary. An aternate member may be delegated with the authority
to participate in a Tender Board meeting for part of the proceedings pending the
arrival or premature departure of the meeting of the nominated member.

22.1.1 When a Chairman or member of a CATB is rendered unavailable for a

scheduled meeting he/she shall pre-designate an Additional Secretary as an
alternate member and immediately inform Treasury and the meeting shall
proceed on the scheduled date. It is the responsibility of the permanent member
to instruct the pre-designated alternate member to attend meetings when he/she
is unable to attend.

22.1.2 When the Treasury/PSB representative on the CATB is rendered unavailable for

ascheduled meeting, the ST/DST/DGPF will nominate an aternate
representative and the meeting shall proceed on the scheduled date.

Technical Evaluation Committees(TEC):

29.

There should be a Committee of Experts on Finance and technical matters
known as the Technical Evaluation Committee (TEC) in respect of each tender
handled by a CATB aswell as MTB/DTB which are handling tenders within the
enhanced limits for Donor assisted projects. In other cases atender Board may
obtain the assistance of a TEC to examine the technical and financial aspects of
the tender if they require so.
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Examination of the Draft Documents:

30.

The TEC should examine the draft tender documents Prepared by the Executing
Agency and give its recommendations to the Tender Board for adecision.

Reports of TEC and attendance at TB meetings:

31. TheTEC shal submit written reports to the tender Board and its members shall
be present at tender Board meetings whenever required to clarify matters. The
Tender Board may conduct its deliberations, as far as possible, without the
presence of the TEC members after the TEC has submitted its written report.

Composition of TEC:

31. A variety of representative disciplines relevant to the subject matter should be

covered in congtituting the TEC.--At least one member should be a
representative of the client department and at least another one member who is
specialized in finance and/or procurement of works, services or supplies should
be included as a Treasury representative.

Membership of TEC:

33.1 Generaly, the minimum number of members of a TEC shall be three and the
maximum five. The appointing authority may however decide otherwise depending
on the degree of simplicity or complexity of the Tender. No one from the private
sector should be appointed to the TEC without the approval of the cabinet.

Assistance of Consultants:

33.2 The TEC may get assistance from a consultant who is appointed to the project.
However preparation of bid documents as well as evaluation of bids may be done by
the Consultants under the supervision and guidance of the TEC.

Appointment of TEC to assist CATB:

34

35.

35.1

In the case of a CATB, the appointing authority of the TEC shall be the
Secretary to the Treasury.

The Secretary to the Treasury will appoint the TEC members at his discretion
giving due consideration to the recommendations received from the Secretary to
the Ministry concerned. A list of names recommended for consideration to be
appointed to the TEC should be forwarded to the Secretary to the Treasury at the
time of seeking the setting up of a CATB. Secretary to the Treasury may appoint
any specialist public servant to serve on the TEC on the request of the CATB.
No private sector personnel should be appointed to serve on the TEC without
Cabinet approval. The Secretary to the Ministry should refrain from nominating
Chief Executive Officer, (Managing Director, General Manager, Chairman etc.,)
to servein TEC as other members of the TEC drawn from the same organization
should be free to express their independent views.

When the Treasury/PSB representative on TEC assisting CATB isrendered

unavailable for a scheduled meeting, the ST?DST?DGPF will nominate an
alternate representative and the meeting shall proceed on the scheduled date.

Appointment of other TECC:
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36.

The Secretary of the Ministry or the Head of the Department as the case may be
will appoint the TECC to assist MTB/DTB respectively.

External Members:

37.

At least one member of the TEC assisting DTB/MTB should be an official
external to the client agency. A preponderance of members from the client
department should be avoided in constituting the TEC.

Period of Evaluation:

38.

39.1

The TEC should complete the evaluation of tenders as early as possible and in
any case within a period not exceeding one month. The CATB may extend or
shorten this period depending on the nature and complexity or simplicity of the
tender and the extent of response to the bid invitation.

Deliberations of TEC:
The deliberations of the TEC should as far as possible reflect a consensus of

opinion of the members and should be embodied in the recommendations
submitted for the consideration of the Tender Board.

Expansion or dissolution of TEC:

40.

The Tender Board or Ministry concerned, may request the appointing authority
to expand composition of a TEC where any of the following criteriaare
satisfied:

»  During tender document scrutiny or tender evaluation the assistance of
additional specialist technical expertise is determined necessary by the TB
Chairman in consultation with the TEC Chairman;

e Where, after completion of the TEC tender evaluation report, Treasury and
/or TB believe that there has been deviation from the tender guidelines;

e There isevidence of disregard for the requirements and conditions of the
tender document;

e Therecommended award does not represent the best value for money
outcome; and

*  Clarification provided on the above by the TEC is unsatisfactory.

Once a TEC is appointed, it cannot be completely dissolved without specific
approval of Cabinet.

Assignment of tender to appropriate Tender Board:

40.1

8.1

If after opening of atender or thereafter at the evaluation of the tender itis
realized that atender should be handled by a Tender Boards at a different level
of Authority, action should be taken to refer all tender documents to that Tender
Board for evaluation and determination of the tender. The same offers may be
evaluated and awarded instead of calling for fresh tenders. Asfar as CATB
tenders are concerned atreasury representative should be appointed with the
approval of the Secretary to treasury to the existing TEC.

The maximum time frame for large and complex tenders (value exceeding
Rs.20 M) handled by a CATB should be:
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Approval of documents 4 weeks
Submission of tenders 3 —4 weeks
Evaluation 3 weeks
Tender Board determination 2 weeks
Appedl 2 weeks
Award 1 week.

International tenders should be given 6 — 8 weeks for bid submission. The
Technical Evaluation and Determination stages should be shortened as far as
possible.

Membership of TEC for Foreign Financing Agency Funded Projects.

200. The Membership of TECC appointed to assist specific TBB handling Foreign
Financing Agency funded projects shall be as follows:

TEC assisting a CATB:

A TEC assisting a CATB on aForeign Financing Agency funded project shall be
appointed by the PSB with the approval of the ST/DST and comprise:

e A Charman;

e The Project Director, who will act as Secretary/Member to the TEC;

e Oneto threetechnical specialists selected and appointed by the PSB on the basis
of their technical knowledge and skills relevant to the particular project. At least
one of these technical specialists will be external to the Client agency and will be
selected and appointed by the PSB from a Register of technical Specialiststhat it
maintains. Persons on the Register may come from the ranks of Public Service,
semi-government organizations, professional associations such as the Institute of
Engineers, academia and the private sector;

* A representative of the Treasury/PSB.

TEC assistingaMTB:

A TEC assisting an MTB on a Foreign Financing Agency Funded Project shall be
appointed by the Secretary to the Ministry and comprise:

® A Chairman;

® TheProject Director who will act as Secretary to the TEC;

® Oneto three technical specialists selected and appointed on the basis of their
technical knowledge and skills relevant to the particular project. At least one of
these technical specialists will be external to the client agency.

TEC assistingaDTB:

A TEC assisting aDTB on a Foreign Financing Agency Funded Project shall be
appointed by the Secretary to the Ministry or Head of the Department as the case may
be and comprise:

e A Chairman;

*  TheProject Director, who will act Secretary to the TEC,;

» Uptothreetechnical specialists with technical knowledge and skills relevant to the
particular project, one of whom will be specialized in finance and/or procurement
of works, supplies or services.
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Declarations by Members of TECC assisting CATBB on Foreign Financing Agency
Funded Projects.

201.

Concurrent with making their recommendations, all members of a TEC assisting
a CATB on aForeign Financing Agency Funded project will be required to sign
adeclaration at itsfirst meeting affirming;

*  Their respect for the commercial confidentiality of the proceedings of the
TEC; and
e Their impartiality and probity.

A proforma has been provided in these Guidelines as Appendix 10 for use by the TEC
members in making this declaration.

Role and responsibilities of the Project Director in relation to Procurement:

202.

For all tenders handled by the CATB, MTB and DTB except those handled by a
Project Tender Board, the Project Director with the support of the project staff
and when available project consultants will be responsible for :

*  preparation and pre-qualification invitation and its submission to the TEC
for review and approval;

*  preparation of Expression of Interest invitation, and its submission to the
TEC for review and approval;

e preparation of draft bid documents and their submission to the TEC for
review and approval;

« evauating pre-qualification applications or in the case of consultancy
contracts, Expression of Interest, and submitting the findings to the TEC
and TB for review and approval;

« evauating bids and submitting the findings to the TEC and TB for review
and approval;

*  issuing the invitations and otherwise facilitating the meetings of DTBS,
MTBsand CATBS,

» taking and circulating the minutes of the meeting of DTBs, MTBs, and
CATBs, and

e drafting all other documents necessary to complete the procurement
including the first draft of the Cabinet Memoranda.

The Ministry of Finance vide its circular No.Fin 358 (5) dated 6-9-2002 entitled
‘Enhancing the effectiveness of procedures to expedite the Implementation of
Development Projects' hasinstructions as follows:

“Cabinet Appointed Tender Boards (CATBB):

1

The Secretary of the respective Line Ministry will chair, asarule, the CATBB
handling tenders under Foreign Funded Projects and the other members should
be a representative of the treasury (A Senior Officer) and a Secretary or an
Additional Secretary of another Ministry. Regarding projects funded by
consolidated fund, the present arrangement will stand.

Appointment of such CATBB will be done by the Secretary to the Treasury with
the concurrence of the Cabinet Sub-Committee on Budget and Tenders and the
reguests for such appointments should be directed to the Director General of
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Public Finance along with the ‘ Request for Appointment of CATB and TEC' in
Annexurel.

Line Ministry Secretary isfully responsible for coordination and ensuring timely
implementation of projects under his/her purview.

With the view to ensure timely implementation of the project, the Line Ministry
Secretary should delegate the authority to the Project Director as stipulated in
the several Treasury Circulars, in order to make him accountable for the
progress of the project and to provide a conducive environment to perform his
responsibilities. A summary of responsibilities that should be delegated is
attached in Annexure 1.

The recruitment and performance monitoring of project managers should be
done periodically in terms of Treasury Circulars. A summary of the procedure to
be adopted isin Annexure |11 and the Department of Management Services will
issue arevised circular with immediate effect.

Cabinet Approval:

6.

In future, the recommendations of the CATBB, along with a briefing note will
be submitted to the Cabinet Sub-Committee on Budget and Tenders by the
Chairman of CATB with a copy to the Line Ministry. The Line Ministry
observations, if any, should be submitted to the Cabinet Sub-Committee within
one week of CATB recommendations. These documents should be submitted to
the Secretary of the Sub-Committee Dr.R.M.K. Rathnayake, Additional
Secretary to the Ministry of Finance. The Cabinet Sub-Committee will review
the recommendations of CATB and make its observations to the Cabinet. In
order to avoid unnecessary delays at the review stage, Treasury Representatives
of TEC and CATB should consult the PSB of the Department of Public Finance
before finalization of the Evaluation report and the CATB recommendations.
The CATB also may consult the PSB, if any clarification regarding the tender
processis required.

Authority limits for projects funded by Consolidated Fund:

9.

10

The authority limits for projects funded by the CF are increased as per Annexure
IV, with effect from 10" September 2002. Guideline No.14 of the Guidelines on
Government Tender Procedure will be amended accordingly.

In terms of Guideline 196 of the Guidelines on Government Tender Procedure
applicable to foreign funded projects, the decisions of the MTBB are subject to
the approval of the Secretary to the treasury and the Secretary to the Line
Ministry is entrusted with such approval, in future, as the financing agencies are
required to give their concurrence for such decisions.
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Annexure 1l
Request for Appointment of CATB and TEC

For PSB Office only
MOFP File No.
Date File Open ed
Tender No.
Name of Project
Source of Funding
Ministry
Executing Agency
Description of Tender
(i) Vaueof the Total Cost Estimate (Rs.M)
(ii) Whether the total cost estimate approved
(iif) Whether the draft TD are ready to be submitted to TEC
(iv) If theissues such as LA, payment of compensation resettlement of people
etc. areinvolved with this project, give target date to be finalize them
(v) State whether all environmental factors effect to the project have been
cleared. If answer is‘NoO’ give target date to finalize them
(vi) What is the total number of days required for the completion of tender,
according to the Procurement Activity Time Schedule (PATS) prepared by
the Project Director (Please attach a copy)

ok~ wLWNE

7. Project Director and /or the Ministry or EA Liaison Officer:

@ Name

(b) Post

(© Address

(d) Telephone Number
(e Fax No.

) E-mail address

8. Proposed Officers of TEC:

Name Designation/Post Institution Expertise/Field
Date: Signature, Secretary to the Ministry
Annexurell

Summary of Responsibilities that should be Delegated to the Project Director by
the Secretary:

. Authority to handle tenders up to Rs. 25 M to the Project Tender Board, in terms
of the Guideline 195 of Government ender Procedure;

. To be the Secretary of the TECC assisting CATBB, MTBBB and DTBB in
terms of Guideline 200 of the Government Tender Procedure

. Preparation of the Pre-qualification invitation and its submission to the TEC for
review and approval;
. Preparation of the Expression of Interest invitation and its submission to the

TEC for review and approval
. Preparation of the draft bid documents and their submission to the TEC for
review and approval
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Evaluating pre-qualification applications or in the case of consultancy contracts
Expressions of Interest and submitting the findings to the TEC and TB for
review and approval;

Evaluating bids and submitting the findings to the TEC and the TB for review
and approval;

Directly respond to requests for clarifications during the pre-qualification and
bidding phase, and seek any necessary clarification from tenderers during the
evaluation phase on behalf of the TEC, without referring to the TB, in terms of
Guideline 210 of the Government Tender Procedure;

Issuing the invitations and otherwise facilitating the meetings of DTBB,MTBB

and CATBB;

. Taking and circulating the minutes of the meetings of DTBB,MTBB and
CATBB; and

. Drafting all other documents necessary to complete the procurement including

the first draft briefing note to be submitted to the Cabinet Sub-Committee.

AnnexurelV

Authority Limitsfor Projectsfunded by CF:

Guideline No Current Financial Proposed Authority
Authority Limits Limits
Guideline No.14 — Limits of Authority
for Tender Awards
1. Head of Dept. Up to Rs.100,000 Up to Rs.200,000
2. DTB UptoRs10 M UptoRs.20 M
3. MTB UptoRs20 M Up to Rs.50 M
4, CATB UptoRs20 M Up to Rs.50 M
Guiddine No.15 — UptoRs.2M UptoRs.3M
Minor Tender Boards — Staff Officer not
below the rank of Asst. Head of Dept.
subject to approval of the head of
department
Guideline No.45.2 — Use of ICTAD Up to Rs.500 M Up to Rs.800 M
GCOC for worksor World bank
document for large works (General
Conditions of Contract)
Guideine No.69.1 — Limited Quotations
1. Secretary of aLine Ministry UptoRs.10 M Upto Rs.20 M
2. Secretary to the Treasury UptoRs10-20 M Up to Rs20-50 M
3. Cabinet Above Rs.20 M Above Rs.50 M
Guiddine No.165 — Emergency Up to Rs.10,000 Up to Rs.20,000
Pur chases
1. Head of Dept.
Guidédine No.176 — Exceptionsrelating | Up to Rs.10,000 Up to Rs.20,000
to Works — Direct Purchases
1. Head of Department
Guideline No. 179 — Authority for
deviating from the Tender Procedure
1. Head of Department Up to Rs.100,000 Up to Rs.200,000
2. DTB UptoRs.5M No change
3. MTB UptoRs.10 M No change
4, ST None UptoRs.20 M
5. Cabinet Above Rs.10 M Above Rs.20 M
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2.22.2 Current practices

The procedure for the appointment of the multitude of Technica Evaluation
Committees and Tender Boards appears fairly ssmple and feasible on paper. However
in practice the procedure is cumbersome and contributes to large delays. The Asian
Development Bank financed a Technical Assistance Project (TA No. 2950 —-SRI)
called Sri Lanka Procurement Support Bureau Project. The Project commenced in
January 1999 with the fielding of Consultants-Overseas Projects Corporation of
Victoria Ltd. in association with Resource Development Consultants Ltd. The Project
under took avery detailed analysis of the tendering and awarding process in relation to
a sample of 154 contracts awarded in the period 1994-2000.In the analysis , the
procurement process was broken into five main phases as described below:

- Phase |: Tender Documentation Approval
This Phase includes all activities from the request to the relevant Line
Ministry to commence arrangements for the appointment of a TB and a
TEC to the final concurrence of the relevant financing agency with the
tender documentation.

- Phase 2: Pre-Qualification or Short-Listing
This Phase includes al activities from inviting Expression of Interest to
the final concurrence of the relevant financing agency with the list of
pre-qualified tenderers or the Tender short-list.

- Phase 3: Invitation to Bid/Tendering
This phase includes the time taken to inform tenderers that they have
been pre-qualified or short-listed and provide them with the necessary
tender documentation, and to prepare their formal submissions.

- Phase 4: Evaluation of Bids
This phase includes al activities from TEC evaluation recommendations
to TB and financing agency concurrence.

- Phase 5: Award of Contract
This phase covers al remaining activities from invitation of the selected
tenderer to financial negotiations; to TB, financing agency and (where
required) Cabinet approval of the negotiations and contract award; to
finally contract signing by the successful tenderer.

The Tables below give the result of the study and the analysis done by the Consultants.

M ean Duration of major Procurement Phasesin Calendar days by Sour ce of Funding (All

tender Types)
Financing Agency Phasel | Phase | Phase3 | Phase4 | Phaseb
2*

Asian Development Bank 107 8 77 81 121
World Bank 58 23 59 89 24
Overseas Economic Cooperation | 172 64 58 99 100
Fund of Japan

Consolidated Fund of GOSL 89 5 92 83 69
Other Lenders 159 55 208 166 110

* Unreliable data, given the number of cases
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Mean Duration of Major Procurement Phases by Types of tender (All funding Agencies)

Tender Types Phasel | Phase | Phase3 | Phase4 | Phase5
2*
Goods/Supply (GS) 83 - 75 103 67
Civil Works (CW) 110 - 120 81 91
Consultancy Services 198 - 52 112 110

* Unreliable data, given the number of cases.

Mean Duration of Activitiesunder Procurement Phase 5 by Type of Tender Board and
broad sour ce of Funding(All tender types)

All CATBs | CATBsusing | All MTBs MTBs
Funding utilizing
Agency Funding
assistance Agency
assistance
Mean Duration in Days 98 85 45 58

2.22.3 Conclusions

There are multi-tiered TECs and TBs - Head of Department/Project Director/Minor
Tender Board, Project Tender Board (PTB), Departmental Tender Board (DTB),
Ministerial Tender Board (MTB) and Cabinet Appointed Tender Board (CATB) with
their corresponding TECs. TECs and TBs are appointed for each tender. The procedure
for the appointment of TECs and TBs appears fairly simple and feasible on paper.
However, in practice the procedure is cumbersome and contributes to large delays. The
Asian Development Bank financed a Technical Assistance Project (TA No. 2950-SRI)
called Sri Lanka Procurement Support Bureau Project. The Project undertook a very
detailed analysis of the tendering and awarding process in relation to a sample of 154
contracts awarded during the period 1994-2000. The conclusion from this analysis
corroborated the fact that the process contributes to undue delays.

The team also collected procurement decision data through alocal consultant covering
30 contracts and analysed them. Based on the team’s analysis which is corroborated by
the findings of the ADB financed TA consultants, and the World Bank FY 2002
Portfolio Review 8, the findings of the team are:

. The existing process, involving multiple referras, is unnecessarily lengthy,
inefficient, and outdated in terms of its capacity to deal with the volume of public
procurement. It has also not contributed to greater transparency; the two tiered
TEC/ICATB contract award process, involving a number of steps for large
tenders, is afundamental cause for delays;

. The delegation of approving authority is inadegquate in spite of the recent
enhancements,

. Despite constitution of 30 CATBs, cases referred to CATB are generally more
protracted than those referred to lower levels, such as the MTB, the single most
delaying factor being the requirement of Cabinet approval, which accounts for
about 70% of the total period taken for award decision.

8 Sri Lanka Country Portfolio Performance Review FY 2002 — World Bank/GOSL.
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The recent constitution of a Cabinet Sub-Committee on Budget and Tenders may
contribute to further delays.

2.22.4 Recommendations

1

Simplify and streamline Review and Approva process to ensure award of the
contracts within the initial validity period. The procedure for the constitution of
the TBs and TECs should be streamlined to cut down the processing period. The
number of Standing Tender Boards and TECs should be increased, in particular if
they need to meet at short notice. The multi layered review and approval process,
particularly for large value contracts, should be simplified to expedite the process
and minimize opportunities for malpractices and corruption. TBs should be
empowered to make award decisions on the recommendations of TECs. The TB
may seek clarification from the TEC or reject the recommendations giving its
reasons for the TEC to re-evaluate, but should not itself re-evaluate the tenders.
Tenders should be awarded within the initial validity period.

2.23 Negotiations

2.23.1 Provisionsin the Guiddines

Provisions of Guidelines are asfollows:

“127.1 Negotiations with tenderers:

Following the evaluation of tenders, but prior to selection of the successful
tender there may be aneed for negotiations on issues identified as having
potential to improve outcome and benefits and reduce uncertainties.

For example negotiations can reduce cost, identify new alternatives and ensure
agreements are reached which achieve results by giving improved value.

Another requirement for possible negations is where the lowest evaluated cost of
aresponsive bid exceeds the Total Cost Estimate and the intention isto seek a
lower price from the bidder or where there are number of responsive bids all
above the Total Cost Estimate.

All price negotiations must be undertaken by the TB with or without the
assistance of the relevant TEC. Generally negotiations should be undertaken in
writing. However at least an official from Treasury must be in attendance at
negotiations on tenders handled by CATBB (CATB member or TEC member or
any other representative)

A record of the negotiations will be maintained for contractual and
accountability purposes. The record should clearly show:

. The aim of the negotiations

. The justification of the negotiations

. The plans followed

. A record of exchanges between the parties

. An evaluation of the effectiveness of the negotiations
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At the end of the negotiations if a Memorandum of Understanding (MOU) is
signed with the successful tenderer it shall form part of contract agreement.”

“ All negotiations should be recorded and signed by all the parties concerned.”

“If however after such negotiationsit is decided by the Tender Board that all respective
tenderers should submit fresh offers giving additional discounts or prices adjustments,
then such offers or tenders should be submitted following the procedure for receipt
and opening of tenderslaid down in Chapter 8 of the guidelines.”

2.23.2 Current practices

In view of the provisions in the Guidelines, negotiations are being conducted by most
of the Implementing Agencies mainly to reduce the tendered costs.

The ADB financed TA Consultants who analyzed the sample contracts made the
following observation:

“3.24 Price however israrely anegotiable factor in the award of CW and GS tenders.
Nonetheless, a detailed examination of some of the CW and GS tendersin the
survey sample has shown that some Executing Agencies do attempt to negotiate
price with the preferred tenderer, despite the fact that the tendered price has
already been factored into their selection asthe preferred tenderer. Thisis
clearly outside the GOSL’ s own Guidelines on Government Tender Procedure
and raises questions about the competence of those responsible for procurement
in some Executing Agencies.... “

2.23.3 Conclusions

Negotiations are being conducted quite often. This practice is totaly against the
principles of competition and transparency. Further, with this practice, every bidder is
likely to make a provision in his price for negotiations and, during negotiations, may
give up less than what he provided for negotiating. The Purchaser/ Employer and his
auditors may get a perception of savings in public expenditure but if negotiation is
totally prohibited and the tenderers understand this, they would offer competitive and
comparatively lower prices upfront. World Bank procedures prohibit routine
negotiations to push down a competitively quoted price and there is overwhelming
evidence to show that the procedure results in more competitive prices in the long run.
Above al, it is common knowledge that negotiation opens up opportunities for
corruption. In fact the tenderer can get away with less reduction in his price, if he
agrees to give part of it as a bribe thus encouraging collusion between the two, at the
cost of the public.

Negotiations would be appropriate in exceptional circumstances, such as lack of
competition, single bid, lowest competitive bid substantialy higher than available
funds. Even in this case, re-invitation of tenders should be the first option after
rectifying the causes for any of the above reasons and, only when this is not feasible,
negotiations should be considered. Negotiations should be resorted to with the lowest
tenderer only to try to obtain a satisfactory contract through a reduction in the scope
and/or areallocation of risk and responsibility which can be reflected in a reduction of
the contract price (such cases are rare in the case of normal civil works). However a
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2.24

substantial reduction in the scope or modification to the contract documents may
require re-invitation of tenders. Negotiations should always be conducted by a
Committee after prior approval by the Secretary of the concerned Ministry.

2.23.4 Recommendations

1

The Guidelines should be amended to mandate that al negotiations even with the
lowest evaluated responsive tenderer are forbidden except in cases where it
becomes necessary to change the scope of the contract and/or terms and conditions
of contract and that too with the specific approval of the Secretary to the concerned
Ministry.

Detailed guidelines on exceptional situations where negotiations are to be
conducted and the procedures for conducting negotiations should be prescribed. In
cases where the rates are considered substantially high, tenders should be reinvited.
Prior to such reinvitation of tenders, causes for such high rates should be identified.
Necessary review of designs, estimates, specifications, and conditions of contract
should be carried out. Possibility of packaging and dicing should aso be examined
to encourage greater participation.

In the event the contractor(s), in collusion with each other, persist in quoting
substantially high rates without valid justification, suitable deterrent administrative
action should be taken

Award of Contracts

2.24.1 Provisionsin the Guiddines

The provisionsin the Guidelines are asfollows:

“ Powers of the Tender Board:
131.1 Thetender Board shall have the power to:

(9) accept any tender, or portion of atender

(b) accept portions of more than one tender;

(c) regectal or any tenders;

(d) direct that fresh tenders be called for;

(e) subject to the approval of the Secretary to the Ministry concerned direct, for
departmental arrangements to carry out any works prescribed in the Tender
where all tenders or any parts of a Tender have been rejected or excluded

131.2 However Tender Board should exercise these powersin accordance with (a) the
Guidelines, and (b) Instructions and Conditions stipulated in the tender
Documents.

196. The approving authorities for awards recommended by the Tender Boards on
Projects funded by Financing Agencies are as designated bel ow:

PTB Head of the Department or Secretary of Ministry
DTB Secretary of the Ministry
MTB Secretary to the Treasury

CATB Cabinet
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For tenders handled by the Head of the department/Project Director/Project
Manager up to Rs.200,000 no approval of a higher authority is required.

Fina determination:

134. Only the bids which are substantially responsive and qualified substantially, and
conforming to the tender conditions are considered for detailed evaluation.
Having completed the detailed evaluation, the Tender Board should recommend
the lowest (in the case of sale the highest) evaluated bid for acceptance.

Determination of Tender Award:

135. Thedetermination of the Tender Award will be notified by the Chairman of the
Tender Board to the Secretary of the Ministry concerned or the head of the
department concerned, as the case may be, who will thereafter pursue residual
action, within one week for the completion of the tender award

Publication of Award:

141. Department should publish monthly in local news papers and in the earliest
possible issue of Government Gazette the following particularsin regard to
tenders on which awards have been taken:

(a) thedescription of items/works for which tenders were called;

(b) thetotal number of tenders received;

(c) the name of the successful tenderer;

(d) the amount at which the tender was awarded;

(e) Inthe case of a Tender awarded to aforeign principal who has alocal agent,
the name of the local agent.

In the case of tenderslessthan Rs.5 M in value the publication in
newspapers/Gazette may be dispensed with.

2.24.2 Current practices

Though the Guidelines describes in detail the procedure for formation of TECs and
TBs, it does not emphasi ze the need for the contract award to be made within theinitial
validity period. Contract awards are inordinately delayed. Most delays in project
implementation are due to slow contract awards’ due to time consumi ng approval
procedures (tender boards, technical evaluation committees etc.) The most serious
shortfalls in contract awards and disbursement, as observed under ADB-financed
projects, are in the roads, natura resources, and education sectors due to delay in
contract awards resulting from delays in carrying out procurement actions according to
Guidelines, lack of authority given by Executing Agencies to Project Directors, delays
in approval procedures of TEC and CATB and unfamiliarity with ADB’s Procurement
Guidelines. The position is no different in World Bank assisted projects. The position is
reported much worse in the case of projects financed from Consolidated Fund.. In
Appendix 9 of the December 2000 Guidelines for Projects assisted by Foreign
Financing Agencies a time period of 39 to 58 weeks has been stipulated for award of
contract.

° ADB: 2001 Sri Lanka Country Portfolio Review Mission Report of November 20, 2001
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2.26

2.24.3 Conclusions

Delays in contract award occur due to cumbersome procedures specified in the
Guidelines and also in the verification of the qualification information furnished by the
various contractors.

2.24.4 Recommendations

1.  The Procedure for formation, composition of various TBs and TECs should be
reviewed and ssimplified to cut down the processing period.

2. A Computerized Monitoring system should be introduced in every organization
to track the various procurement actions to ensure that the contracts are awarded
within theinitial validity period.

3. An up to date computerized contractor performance data base should be
maintained (which may be displayed on the PSB web site) to elicit
complaints/fcomments by other contractors/government officias, for reference
prior to award of contract.

Performance Security/Security Deposit

Already covered in Paragraph 2.8

Insurance

2.26.1 Provisionsin the Guidelines

Provisionsin the Guidelines:

“187. Procurement of |nsurance Services:

Procurement of Insurance services may be done from Government owned Insurance
directly and should not be through their |nsurance Agents.

Clause 13 of the General Conditions of Contract of ICTAD SBD deals with Insurance
The provisions are as follows:

“13.1 The contractor shall provide, in the joint names of the Employer and the
contractor, insurance cover from the start date to the end of the Defects Liability
Period, in the amounts and deductibles stated in the Contract Data for the
following events which are due to the Contractor’ s risks:

(@) loss of or damage to the Works, Plant, and Materials;

(b) loss of or damage to the Equipment;

(c) lossof or damage to property (except to Works, Plant, Materials and
Equipment) in connection with the Contract; and

(d) persona injury or death to any person including employees of the Employer
and other persons engaged by the Employer in connection with the contract
and loss of or damage to property of third parties including that of the
Employer.



Sri Lanka CPAR-Voal. [I page 76 of 144

2.27

(e) Liability for personnel injury or death of workmen or other employees of
the Contractor. The Contractor’sliability for personal injury or death of
workmen shall be as provided for in the Workmen’s Compensation Act and
any other statutory modifications or amendments thereto.

13.2 Policiesand certificates for insurance shall be delivered by the Contractor to the
Engineer for the Engineer’s approval before the start date. All such insurance
shall provide for compensation to be payable in the types and proportion of
currencies required to rectify the loss or damage incurred.

13.3 If the Contractor does not provide for any of the policies and certificates
required, the Employer may effect the insurance which the Contractor should
have provided and recover the premiums the Employer has paid from payments
otherwise due to the Contractor or, if no payment is due, the payment of the
premiums shall be a debt due.

13.4 Alterations to the terms of an insurance shall not be made without the approval
of the Engineer.

13.5 Both parties shall comply with any conditions of the insurance policies.”

2.26.2 Current practices

In the absence of any stipulations in the Guidelines regarding the Insurance
requirements, the Implementing Agencies who are not using ICTAD SBD make their
own assessment of the insurance requirements and adopt same. Para 187 of the
Guidelines stipulating that all insurance should be done from Government Owned
insurance companies is inappropriate and has some element of conflict of interest.
2.26.3 Conclusions

Guidelines are silent on the Insurance requirement. In the absence of such provisions
the entire responsibility/risk for any eventuality will be that of the Employer/Purchaser.
The existing provisions are discriminatory .

2.26.4 Recommendations

1.  Guidelines should specify the insurance requirementsin respect of Works, Goods
and Services Procurement.

2. Insurance should be alowed from all reputed Insurance Companies.
I nspection

2.27.1 Provisionsin the Guidelines

There does not appear to be any provision in the Guidelines.

ICTAD SBD has the following provisions:

“33. ldentifying Defects:

33.1 The Engineer shall check the Contractor’s work and notify the Contractor of any
Defects that are found and shall specify atime within which the defects are to be
rectified. Such checking shall not affect the Contractor’s responsibilities. The
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Engineer may instruct the Contractor to search for a defect and to uncover and
test any work that the Engineer considers may have a defect.

34.1 Tests: If the Engineer instructs the Contractor to carry out atest which is not
specified in the Specification or Bill of Quantitiesin sufficient detail to enable
the Contractor to have priced or allowed for the same in the tender and the test
shows that the workmanship or material is defective then the Contractor shall
pay for the tests and Samples. If thereis no defect the tests shall be a
Compensation event.

35. Correction of Defects:

35.1 The Engineer shall give notice to the Contractor of any defects before the end of
the Defects Liability Period, which beginsat completion and is defined in the
Contract Data.

35.2 Every time notice of adefect is given, the Contractor shall correct the notified
defect within the length of time specified by the Engineer’s notice.

35.3  On completion of the Defects Liability Period and correction of defectsin
accordance with sub-clause 35.2 or 36.1, and on certification of the final
payment, the Engineer shall issue the Final Certificate to the Contractor.

36.  Uncorrected Defects:

36.1 If the Contractor has not corrected a defect within the time specified in the
Engineer’s notice, the Engineer will assess the cost of having the defect
corrected, and the Contractor will pay this amount.”

2.27.2 Current practices

In respect of works of small value, the mgjor construction organizations such as
Departments of Buildings, Irrigation, Road Development Authority, National Water
Supply and Drainage Board conduct Inspection and testing by their in-house
Engineering organizations. In respect of works of large value Supervision Consultants
are employed to do the inspection. There is no specified procedure for inspection and
testing for Goods procurement.

2.27.3 Conclusions

In the absence of clear cut provisions in the Guidelines, separate procedures are being
adopted by different procurement entities. In-house quality control by Construction
Organizations or Purchasing Organizations does not improve the quality to a
substantial extent, since the quality control unit would also be under the administrative
control of the Project Implementing Authority /Purchaser. There is a need to
standardize the procedures for independent inspection and testing for works and goods.

2.27.4 Recommendations
Third Party Inspection both for Works as well as Goods would enhance the quality and

hence needs to be enforced by all Implementing Agencies. As an initial step, third party
inspection in respect of all contracts of value more than Rs 100 M should be mandated.
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2.28 Performance Monitoring
2.28.1 Provisionsin the Guidelines

There are no specific provisions in the Guiddines for performance Monitoring of
Contractors. Paragraph 148 of the Guidelines states that the Head of the Client
Department/Executing Agency will be responsible for ensuring that the work, supply
and serviceis properly supervised and assessed for the purpose of making part and final
payments.

The following provisions exist in the ICTAD SBD:

“ 27 Program:

27.1 Within the time stated in the Contract Data, the Contractor shall submit to the
Engineer for approval aprogram showing the general methods, arrangements,
order and timing for all activitiesin the Works.

27.2 Anupdate of the program shall be a program showing the actual progress
achieved on each activity and the effect of the progress achieved on the timing
of the remaining work, including any changes to the sequence of the activities.

27.3 The Contractor shall submit to the Engineer for approval an updated program at
intervals no longer than the period stated in the Contract data. |f the Contractor
does not submit an updated program within this period, the Engineer may
withhold the amount stated in the Contract Data from the next payment
certificate and continue to withhold this amount until the next payment after the
date on which the overdue program has been submitted.

27.4 The Engineer’s approval of the program shall not alter the Contractor’s
obligations. The Contractor may revise the program and submit it to the
Engineer again at any time. A revised program shall show the effect of
variations and compensation events.”

2.28.2 Current practices

In the absence of specific provision in the Guidelines and in cases where ICTAD SBD
is not used, program of work, incorporation of milestones are not insisted upon. Hence
there is no effective monitoring of the performance of the Contract.

2.28.3 Conclusions

In the absence of detailed program of works with PERT (Program Evaluation and
review technique) and CPM (Critical Path Method) charts along with the milestones
(physical quantity to be achieved or completion of any event, or component at
intermediate periods) to be achieved in the performance of the contract it would be very
difficult to monitor and pin point responsibility. Inadequate objective monitoring of the
contracts leads to time and cost overruns.
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2.28.4 Recommendations

1. Incorporate appropriate milestones in contracts of value more than Rs.5 M and
insist on detailed programme of works (supported by PERT and CPM Charts)
aong with work methodology in al contracts of value more than Rs.20 M.

2. Computerized performance monitoring of all contracts of value more thanRs.20
M and al critical contracts even if the value islessthan Rs.20 M.

3. Hold Management meetings with the Contractor at regular intervals as
considered appropriate and issue review letters to enable the Contractor to take
corrective actions.

Repeat Orders

2.29.1 Provisionsin the Guidelines

The provisionsin the Guidelines are as follows:

“185. Repeat orders:

Repeat orders for procurement of goods may be authorized not exceeding 15% of
Contract value, provided Appropriate Authorities are satisfied;

(d) The necessity for additional requirement was not identified at the time of
origina tenders were called;
(e) It is not economical to follow the tender procedure.

However, if appropriate Authority is of the view the price of particular itemsarein a
downward trend repeat orders should not be authorized.

Asfar as possible repeat orders should be based on negotiations to get more favourable
results.

2.29.2 Current practices

Allowing the system of repeat orders is a high risk method. The prices offered by the
Suppliers are usudly a function of quantity and hence may lead to uneconomical
procurement. To find out whether the prices have come down or not one has to call
guotations or make verbal enquiry, which is subjective and could lead to corrupt
practices. Evenin most of the so-called “ Emergency Cases’ there could be enough time
to follow the procedure of calling quotations and making purchases. The period of
offering quotation could be cut down depending on the urgency.

2.29.3 Conclusions
The system of placing repeat orders could lead to unhealthy and corrupt practices and

should not be resorted to. There should not be any extension of an order or repeat order
or increasing of the quantity of an order once the Purchase order has been issued.
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2.29.4 Recommendations

Repeat orders should be prohibited in the Guidelines. In case of emergency
requirements, the procuring entity could be permitted by the Competent Authority to
procure the materials by inviting short period quotations including from the firm
against whom the original order was placed. The conditions of supply should be made
the same as of the original tender/quotation to enable the original firm to confirm its
previous prices or quote reduced prices.

Suspension and Blacklisting of Contractors/Suppliers

2.30.1 Provisionsin the Guiddlines

The provisionsin the Guidelines are as follows:

“Defaulting Contractor:

157.

158.

159.

160.

161.

In every case involving a contract exceeding the value of Rs.1 M in which a
successful tenderer:

(a) failsto carry out his contract in a satisfactory manner, or

(b) isguilty of improper conduct.

The Head of the Department concerned shall serve on him awritten notice
requiring him to show cause in writing, within two weeks, why his name should
not be included in the list of defaulting contractors. If the Head of the
department is not satisfied with the explanation furnished, he should report the
full particularsto the Ministry with his own recommendations.

On receipt of such report on default or improper conduct, the Ministry Tender
Board shall enquire into the reasons for the decision. If the MTB decides to treat
the party concerned as a defaulting contractor, the Secretary concerned will
report all the facts of the case to the Secretary to the Treasury seeking his
approval to treat the party concerned as a defaulting contractor. If the Secretary
to the Treasury gives his approval, the party concerned will be treated asa
defaulter.

The Director General of Public Finance , will issue half yearly, alist of
defaulting contractorsto all Ministries and Departments. Heads of Departments
should be careful that no tender forms are issued to a person or firm whose name
appears on the list.

The Treasury may for good reasons stated in writing remove a name from a
defaulter’ s list. The appropriate notifications should be made of such removal.

Defaulters who are concerned with smaller tenders or contracts less than (Rs.1
M) may be placed on a departmental defaulter’slist by the Head of the
Department concerned. This need not be communicated to other departments
except on enquiry.

Note: The blacklisting or placing a person’s name in the list of defaulting contractors

merely means that the Government does not wish to do business with that
contractor and does not necessarily imply any moral delinquency attached to the
person blacklisted.
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2.30.2 Conclusions

The provisions of the Guidelines appear somewhat stringent. To deny issue of the
tender document for the reason that a contractor isin the list of defaulting Contractors
may not be fair. Though the world ‘Blacklist’ is used, rules for blacklisting have not
been framed except for defaulting contractors.

2.30.4 Recommendations

1. Comprehensive rules for ‘Blacklisting’ of contractors/suppliers/firms for a
specified period or permanently should be framed to include all offences such as
furnishing of false information, default, submission of false Bid Bonds or
Guarantees, moral turpitude, conviction by court, inability to justify high rates
guoted, collusion, assignment of contract, non-payment of government dues.

Dispute Resolution

2.31.1 Provisionsin the Guidelines

The provisionsin the Guidelines are as follows:
“Arbitration:

48.1 All disputes arising out of contract agreements should be dealt in accordance
with the Provisions of the Arbitration Act 11 of 1995. A separate clause to this
effect should be included in the tender documents as well as in the contract
agreement.

Procedural Rules:

48.2 Subject to the provisions of this Act the partiesinvolved are free to decide on
the procedural rules. Accordingly International Chamber of Commerce (ICC) or
United Nations Conference for International Trade Law (UNCITRAL) or any
other acceptable set of rules may be used subject to provisions of the Act.

Place of Arbitration:

49  The place of Arbitration should bein Sri Lanka.”

The provisionsin the ICTAD SBD for resolution of Disputesis as follows:

“24. Disputes:

24.1 If the Employer and the Contractor have not agreed on the appointment of the
Adjudicator prior to the signing of the agreement, the Adjudicator shall be
appointed by the appointing authority designated in the Contract Data.

24.2 If the Contractor believes that a decision taken by the Engineer was either
outside the authority given to the Engineer by the contract or that the decision
was wrongly taken, the decision shall be referred to the Adjudicator within 14
days of the notification of the Engineer’s decision.
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25.  Procedure for Disputes:

25.1 The Adjudicator shall give the outcome of the mediation in writing to the parties
within 28 days of the dispute being informed to them.

25.2 The Adjudicator shall be paid by the hour at the rate specified in the Bidding
Data and Contract Data, together with reimbursable expenses of the types
specified in the Contract Data, and the cost shall be divided equally between the
Employer and Contractor. Either party may refer the dispute to an
Arbitrator/Arbitrators within 28 days of the Adjudicator’s written
communication. If neither party refers the dispute to arbitration within the above
28 days, the Adjudicator’ s written communication shall be final and binding.
The Adjudicator is not required or bound to appear or justify the outcome of the
mediation before an arbitral tribunal or a court of justice. His findings may
however be produced by any of the parties at such arbitral or judicial sittings.

25.3 The arbitration shall be conducted in accordance with the Arbitration Act 11 of
1995 and in accordance with the composition of arbitral tribunal defined in the
Contract Data.

26. Replacement of Adjudicator:

26.1 Should the Adjudicator resign or die or should the Employer and the Contractor
agree that the Adjudicator should be removed as he is not functioning in a
satisfactory manner, a new Adjudicator shall be jointly approved by the
Employer and Contractor. Such appointment shall be made within 28 days, after
the resignation, death or removal of the Adjudicator. In case the Employer and
Contractor fail to agree for initial appointment or replacement of the Adjudicator
as above, within 28 days, the Adjudicator shall be designated by the Appointing
Authority designated in the Contract Data at the request of either party, within
14 days of the receipt of such regquest.

2.31.2 Current practices

The Arbitration Act No 11 of 1995 is generaly based on the UNCITRAL Modd Law.
However no rules have been framed. The Guidelines however provide that the parties
are free to decide on the procedura Rules either ICC or UNCITRAL or any other
acceptable set of Rules. Paragraph 7 of the Act as in the case of UNCITRAL Mode
law (Article 11(3)) is clear about how the Arbitrators are to be appointed if one of the
parties fails to appoint its Arbitrator. However the time limit for appointing the second
and third Arbitrators by the intervention of the Court is twice (60 days) that
recommended by the Model Law . This is not in line with the spirit of Arbitration in

respect of speed.

Paragraph 25 of the Arbitration Act, similar to the UNCITRAL Model Law in Article
29 provides that the majority shall decide, in case there is more than one Arbitrator,
leaving open the question as to what happens if there is no mgjority (e.g. if there are
two Arbitrators and they are deadlocked or if there are three, and each has a different
opinion). Here the Act seems to provide for better answers. First there can never be an
even number of Arbitrators because, as provided for under sub-section 6(3), if the
number of Arbitrators is even , they have to jointly appoint an additional Arbitrator
who shall act as Chairman. Second, the sub-section 19(1) of the Act provides that if
thereis no mgority award, the decision of the Chairman shall be binding.



Sri Lanka CPAR-Voal. [I page 83 of 144

2.32

Sub-section 25(1) of the Arbitration Act, similar to the UNCITRAL Mode Law in
Article 29, however provides that the signature of the majority of the Members in
arbitral proceedings with more than one Arbitrator shall suffice. Thisis not consistent
with the provision of sub-section 19(1) of the Act as mentioned above as it does not
specify that the Chairman’s signature would suffice if his decision were to be binding
with the said sub-section 19(1) of the Act.

Adjudication is very rarely used in case of contracts funded by CF. Though the ICTAD
SBD provides for the appointment of Adjudicator, there are no threshold limits of
contract value prescribed for appointment of Adjudicators. The constitution of a
Dispute Resolution Board is envisaged for Major Works.

2.31.3 Conclusions

Though the Arbitration Act is based on the UNCITRAL Model Law there are a few
inadequacies that need to be addressed. In the absence of specific Rules the parties
could choose different Rules that could lead to inconsistencies. Threshold limits for
appointment of an Adjudicator and a Dispute Resolution Board need to be specified in
the Guidelines.

2.31.4 Recommendations

1. Introduce the system of appointment of Adjudicator for settlement of disputesin
respect of contracts more than Rs.5 M and for a Dispute Resolution Board or
Dispute Resolution Expert in respect of all contracts of value more than Rs.500
M.

2. Review the Arbitration Act and rectify the few inadeguacies.

3. Frame the Rules under the Arbitration Act to be in conformity with the
international practices and enforce same.

Consulting Services
2.32.1 Provisionsin the Codes and Guiddines

Chapter VI of the Guidelines on Tender Procedure (August 1997) describes the
procedure to be adopted for the use of Consultants. The Guidelines explains the
procedure under the following headings:

Use of Consultants

Scope of Consultancy

Authority for Determination
Preparation of long list of Consultants
Short listing of Consultants
Short listing criteria
Disgualifications

Terms of Reference

Components of TOR

Budget estimates on Consultancy
Letter of Invitation
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12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.

Selection Procedure- two Envelope System
Time frame for submission of Proposals
Evaluation of Technical Proposals

Evaluation Criteriafor Technica Proposal
Evaluation of Technical Proposal

Ratings of Major Groups of Technical proposal
Financial Anaysis

Negotiations

Parameters in negotiating Financia Terms
Project Implementation Payment of Mobilization Advance
Part payments

Reports to be submitted by Consultants
Regular Periodic Meetings

Treatment of Contract Variation

Deviations from TOR

Typica reasons for Deviation from TOR
Replacement of personnel

Individual Consultants.

The draft Revised Guidelines (2002) has the same contents and description except for
some minor modifications/additions.

December 2000 Guidelines for Projects assisted by Foreign Financing Agencies has the
following provisions:

“ Consultancy:

217.

218.

Consultants may be engaged to handle the tasks bel ow among others. Selection
of Consultants should be made in accordance with the relevant Foreign
Financing Agency procedures stipulated in the loan/credit agreement.

1. Pre-investment studies/Feasibility studies;

2. Detailed engineering and design, including preparation of detailed designs,
specifications, cost estimates and tender documents;

3. Toassist the Project Director/TEC in the evaluation of pre-qualification
application and bids; and

4. Toassist Project Implementation (including supervision) and monitoring.

Shortlisting of consulting firmsis generally required by Financing Agencies for
procurement of consultancy services.

In such instances the procedures, proforma documents and evaluation criteria
prescribed by the Financing Agencies should be used. Where no Foreign
Financing Agency proforma Expression of Interest application is available then
the standard proforma specimen provided in the Appendix 8 should be used.

Where appropriate a Foreign Financing Agency may provide alist between
three and eight suitable consulting firms, in which case thislist shall be accepted
as the shortlist of tenderers.”
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2.32.2 Current practices

In the Donor assisted projects, Consultants are hired in accordance with the respective
Consultant Guidelines (containing the Letter of Invitation, Instructions to the
Consultants, Data sheet, Formats for submission of the Technical and Financia
Proposals and Contract Format) as prescribed by the Donor Agencies.

However there are no prescribed documents to be used for consultancy assignments to
be financed by the Consolidated Fund of GOSL. The Guidelines do not make any
mention of the RFP document to be used.

ICTAD has published the following documents pertaining to Consultancy Services:
Modd Form of Agreement (ICTAD/CONSULT/01)

Client Guide - General (ICTAD/CONSULT/02)

Client Guide — Selection of Consultants (ICTAD/CONSULT/03)
Scope of Consultancy Services— (ICTAD/CONSULT/04)

Client Guide — Computation of Fees and Expenses
(ICTAD/CONSULT/05)

gpwdE

All the above publications treat the subject in part and do not provide a comprehensive
document for invitation of proposals.

Chapter V1 of the Guiddines (1997) does not treat the subject cohesively, though the
contents in general appear to have been based on the Guidelines of the Donor
Agencies. It provides the procedure for Quality Based selection but does not prescribe
the procedures in respect of other methods of Selection such as Quality cum Cost-
Based Selection (QCBS), Least Cost Method of Selections, Single Source Selection,
Selection Based on Consultants Qualification, Fixed-Budget Selection etc.

The Guidelines in respect of procedure to be followed for hiring of Individual
Consultantsis also not clear.

The Guiddines also does not discuss the types of Contracts such as Lump Sum, Time
based, Percentage, Cost plus etc. and their applicability.

2.32.3 Conclusions

The procedures to be followed for hiring of Consultantsis neither fully covered in the
1997 Guidelines nor in the draft 2002 Guidelines. Guidelines need to be drafted in
detail covering all aspects. The RFP documents to be used for inviting proposals for
various methods of selection have to be standardized and mandated to be used

appropriately.
2.32.4 Recommendations:

1.  Chapter VI of the Guidelines need to be comprehensively redrafted to give clear
and precise procedures for the hiring of Consultants.

2. Standard RFP Documents should be prepared for various methods of selection
and various types of Contracts. The models as approved by the World Bank for
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use in Sri Lanka can form a basis for preparation of the Sri Lanka specific
Standard RFPs.

2.33 Unbalanced bids
2.33.1 Provisionsin the Guiddines
The provisionsin the Guidelines are as follows:

“124.2 Unredlistic Rates:

If unrealistically low rates quoted by atenderer isfound on critical or very
important items he should be requested to prove to the satisfaction of the
TB/TEC how he could perform the particular items within that rate, if relevant
with arate analysis also.

If the TB/TEC is of the view the clarification given are unacceptable and
tenderer would fail in performing on those rates the bid may be rgjected. If
clarifications are acceptable and TEC is satisfied on that , evaluation should be
continued.

124.3 Unbalanced bids:

Bidsfor civil works and supply-install contracts may be “unbalanced” in several
ways:

(@) Unit price for those work elements to be performed early during contract
performance can be priced relatively high, thus requiring higher payments
to the contractor in the early phases of the contract period than justified by
the value of the work performed (Front Loading)

(b) Bidderswho have reasons to believe that the quantities given in the bid
documents for one or more work items are underestimated, will quote
unduly high prices for these items. Since paymentsin unit price contracts
are based on actual quantities of work performed they would attempt to
obtain higher payments than justified by the value of the work performed.
The same situation can exist in supply-and-install contracts if a bidder
believes that the quantity in certain materials in the bid document is
considerably underestimated but payments are to be based on quantities
actudly installed.

124.4 Evaluation of unbalanced bids:

In the case of over pricing early work items, the present value of all payments
(using the work schedule as a basis for timing of paymentsO can be computed
for the unbalanced bid and separately for al other bids, using average unit costs.
The difference between the two sets of present values so computed could be
added to the unbalanced bid, making it comparable to all other bids.

In the other case of unbalancing mentioned above, not the timing of payments
but the reliability of estimate of quantities for the overpriced itemsisinvolved,
the first step would, therefore, be to verify the estimate. If it isfound that the
estimates were, in fact, considerably lower than the quantity likely to be
corrected, the difference between the unit price quoted in the unbalanced bid and
the average quoted on other bids, multiplied by the revised estimate of
quantities, could be added to the unbalanced bid for comparative purposes.
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Since other items may have been underpriced by the bidder to maintain his
competitive position, an adjustment would also have to be made for under priced
items by deducting from the total price of the unbalanced bud the difference
between unit prices quoted in the unbalanced bid and the average of unit prices
in other bids, multiplied by the quantities for each unit involved. However it is
clear that such calculations should not be undertaken unless the unbalanced bid
isthe lowest evaluated bid and unless the amounts are substantial.

124.5 Precautionary steps:
Adjustment of unbalanced bids for eval uation purposes:

(a) an attempt should be made to renegotiate unit pricesto be used in the
contract if the bid is the lowest; or

(b) If the project isforeign funded one, in the case of overpricing early work
items, fixing a higher performance security, should be considered to reduce
the chances that the contractor will not complete the work;

(c) If project isfunded from local funds, inserting an additional clausein the
agreement to the effect that actual payments are made on estimate rates and
difference will be paid upon successful completion of the job, could be
considered, instead of applying the provisions of (b) above.

However to justify the unbalanced bid price, if abidder has quoted
unredligtically low rates for last items it should be dealt with the Guideline 124.1
i.e. request for clarificationson low rates.

2.33.2 Current Practices

The provisions in the Guidelines for the treatment of Unredlistic Rates as well as
Unbalanced Bids is not incorporated in the ICTAD SBD and hence the enforcement of
the procedure as given in the Guidelines may give riseto disputes.

Different provisions for treatment of unbalanced bids, which depend on the source of
funding, is not correct as all are government contracts, irrespective of the source of
funds.

The provision in the Guidelines is cumbersome and is wrought with subjective
decisions. It should be made simple as provided in (b) of paragraph 124.5.

If a contractor cannot substantiate unrealistically low rates, the Guidelines provides for
rejection of bids. Further action to be taken against the contractor is not detailed. He is
not penalised in any way after vitiating the tendering process.

2.33.3 Conclusions

The provisions for the evaluation of unbaanced bids are cumbersome and need to be
simplified to make it rational and the same, irrespective of the source of Funding. Mere
rejection of tenders in the case of the tenderer not being able to justify his rates will not
be sufficient.
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2.34

2.33.4 Recommendations

1.  Makethe procedure uniform for all contracts regardless of the source of funding.
2 Make the procedure simple and workable.

‘Tender Capacity’ asan evaluation criterion for award of contract

2.34.1 Provisionsin the Guidelines

There do not appear to be any provisionsin the Guidelines nor in the ICTAD SBD.
2.24.2 Current practices

In the absence of any specific provison in the Guidelines and the SBD, the
gualification criteria, if any, specified in the tender document is checked before award
of the contract. If no qualification criteria are specified the requirement for Registration
is checked.

It may so happen that a tenderer is awarded multiple contracts by satisfying the
stipulated qualification criterig/or registration requirements, each work being taken
individually. However, if multiple contracts are awarded to the tenderer, it may be
beyond his capacity to satisfactorily perform al the contracts simultaneously.
Subjective decisions are taken by Tender Boards which may not stand in a court of law.
Hence, the concept of ‘Tender Capacity’ needs to be introduced in the tender
documents to avoid subsequent implementation capacity congtraints. Specific
requirements in this respect need to be pre-disclosed in the tender documents. The
contracts on hand need to be assessed to determine available capacity net of current
commitments and ability of the tenderer to perform the new contract satisfactorily, if
awarded. Additionally, where the tenderer is lowest in more than one tender or slice of
a package, the qualification requirements to be satisfied by the lowest tenderer need to
be the aggregate of the individual tenders or slices of a package. Otherwise the contract
award needs to be made only for the tender(s) for which the tenderer satisfies the
stipulated criteria.

2.34.3 Conclusions

In the absence of any stipulations in the tender document to check the tender capacity
before award of the contract, contracts may be awarded to a contractor who cannot
satisfactorily perform the contract or, in the alternative, tender boards make subjective
decisions, which may not stand in a Court of Law.

2.34.4 Recommendations

Tender capacity should be made a mandatory criterion for award of contract. The
Guidelines should provide for the:

(1) checking of aggregate qualification criteria where the tenderer islowest in more than
one tender under consideration, and
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(i) checking of available tender capacity in respect of the lowest tenderer having many
other contract commitments.

2.35 Electronic tendering
2.35.1 Current practice

One of the major steps towards promoting Electronic-Governance is Electronic-
Tendering. Systems are now available to introduce electronic tendering in Public
Agencies. Thiswill substantially increase transparency, efficiency and reduce scope for
mal practice and corruption.

2.35.2 Recommendations

Electronic tendering procedures should be introduced progressively. Systems could be
piloted initially in selected Implementing Agencies, for example in the Railways and
Electricity Departments. This will substantially increase transparency, efficiency and
reduce scope for malpractices and corruption. In the mean time GOSL should
encourage the use of documents and forms downloaded from the web for various
transactions. Apart from reducing printing costs, it will reduce problems associated
with timely availability of the documents and forms.

3. Organization and Resources
3.1 Procurement Support Bureau

The Government of Sri Lanka has been concerned for some time about the extent to which its
development projects were being delayed, particularly before implementation even begins, by
lengthy internal approval procedures for procurement of civil works, goods and services and
also due to paucity of trained staff. The Government’s concern is shared by foreign financing
agencies which are assisting projects where pre-implementation delays and consequently
lengthy delays in the completion dates are occurring. The situation has led to considerable
increases in project costs, loss of project benefits and an overall slowdown in delivery of the
Government’ s program.

In 1997 GOSL requested a TA from the ADB to establish and make operational the Sri Lanka
Tender Support Bureau (SLTSB) within the Ministry of Finance and Planning. Over the next
18 months several modifications were made to the concept originally proposed and approved
for the SLTSB including a name change to the Sri Lanka Procurement Support Bureau (PSB).
Finaly in January 1999, TA N0.2950-SRI: Establishing the Sri Lanka Procurement Support
Bureau Project commenced with the fielding of Consultants. In April 1999, PSB became
operational with principal counterpart staffing and its office was located in the Treasury
Secretariat.
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Procurement Support Bureau Staffing
No Unit Title Acronym Classification Status of
placement
1 | Executive Chief CEO Additional Director In position
Executive Generd
Officer
2 | Generdlist Procurement | PS Director New
Specialist position
3 | Procurement | Director DPSP Director In position
and Policy
Unit
4 | -Do- Senior SPO Deputy Director New
Procurement position
Officer
5 | -Do- Procurement | PO Public Financia In position
Officer Analyst
6 | Procurement | Director DPM Director In position
Monitoring
Unit
7 | -Do- Senior SMO Deputy Director New
Monitoring position
officer
8 | -Do- Monitoring MSC Public Financia In position
Support Analyst
Officer
9 | Training Director DTU Director In position
Unit
10 | -Do- Training TDPO Deputy Director Vacant
Delivery and
Promotion
Officer
11 | -Do- Training TMDO Deputy Director Vacant
Materia
Development
Officer
12 | -Do- Training TP Public Financia In position
Officer Analyst

The Procurement Support Bureau (PSB) was established with the vision to improve Sri
Lanka's public procurement performance and with the mission to improve the efficiency of
public procurement practice in order to expedite economic and socia development for the
betterment of the people of Sri Lanka. The objectives of PSB are:

* Providing support for public procurement: To operate as a client oriented

organization that provides, as the key procurement reference point, quality support

and expertise to al government agencies to enable efficient and effective public

procurement;
e Monitoring the performance and progress of tenders: To operate a systematic and

effective method of monitoring procurement performance and processes,
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» Developing policy initiatives to improve performance: To formulate, in consultation
with donors, industry groups and client agencies, policy recommendations and
guideline refinements to provide the necessary regul atory framework to support
procedural reform initiatives and ensure effective implementation;

e Procurement Training: To develop and facilitate implementation of procurement
training programs to improve the competency level of procurement officers and
promote procedural reforms; and

*  Project management: To provide appropriate project management tools and skillsto
alow PSB to properly plan, implement and monitor its tasks.

The PSB has prepared its Corporate Plan 2001-2003 detailing the Operations Plan, Staff
Position Description, and Resource requirements. The Asian Development Bank is assisting
GOSL through a Technical Assistance (TA No 2950-SRI) to establish the various functions
of the PSB. ADB assisted in the hiring of Procurement training Specialists, who prepared the
manual s on various topics and also financed the printing of these manuals.

The PSB has severa independent responsibilities. It aso acts as a support office for the
Ministry of Finance for preparation of briefs for the CATB sub-committee as well as for the
CATB and the Cabinet. It isinvolved in the appointment of members for TBs and TECs. PSB
therefore needs to be strengthened and manned by competent officers, technical experts, and
should deal with planning, setting of standards and monitoring of outcomes, and capacity
building including training. PSB should aso be entrusted with the responsibility for
implementation of the Agreed Action Plan based on the CPAR recommendations.

3.1.1 Concluson

The Procurement Support Bureau, as established and working, provides procurement
implementation support including advice on evaluation of tenders and assessment of
tender proposals. It also has atender monitoring function. PSB is a specialized unit also
involved in implementation including day to day activities, smilar to an executive
agency. Presently the policy aspects, functions of regulatory nature, essentially to be
carried out by an independent organization, is also being carried out by PSB.

3.1.2 Recommendation

1 The PSB needs to be strengthened and manned by competent officers, technical
experts, and should deal with planning, setting of standards and monitoring of
outcomes, and capacity building including training. PSB should also be
entrusted with the responsibility for implementation of the Action Plan agreed
in accordance with the CPAR recommendations. This should be consistent
with the recommendation to create a separate Regulatory authority.

2. With the move to decentralize procurement fully to the line Ministries, steps
should be taken to build a critical mass of procurement proficient staff, through
the introduction of an accreditation scheme. In the interim, a Procurement Core
Group should be formed, with commensurate rewards, to be in charge of
Public Procurement and provide speciaized inputs to the various organizations.
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3.2 Procurement capacity building

The PSB has a Training Unit which is headed by a Director. The Director of Training is
responsible for the devel opment, implementation and management of a Training Program for
public officers directly involved with procurement activities. He/She is also responsible for
implementation of a PSB staff development program. Due to the magnitude of the tasks and
the large number of public officers requiring training in the area of procurement procedures, a
Train the Trainer type approach has been adopted by PSB with selected senior officersin the
key sector agencies being trained and supported to conduct training within their agencies.

The specific objectives of the Training Unit are to:

. Identify procurement training needs;

. Develop and disseminate information and training materials on procurement
procedures across al ministries and executing agencies;

. Ensure that training and human resource devel opment is targeted to provide
maximum benefit and improvement of procurement skills among public officers;

. Effectively support reform of procurement activities that will result in
improved performance;

. Develop a critical mass of skillsin procedures for timely procurement of
goods and services,

. Ensure selection of candidates for training is transparent and focused on
longer term sustainability of the necessary spread of skill levels;

. Develop a poal of resource persons for training; and

. Establish a network of partner training agencies for outsourcing delivery.

The Unit has two sub units: Training Delivery and Promotion and Material Development,
each of these subunits being headed by Deputy Directors. The responsibilities of the subunits
areasfollows:

Training Delivery and Promotion Material Development
- Manage Training Programs - Formulate Training Policies
- Support Agency Training Committees - Update/improve material quality
- Identify Training Needs - Prepare new materias
- Promote Training Services - Maintain Training Database
- Establish New partners - Maintain Website
- Promote competency based accreditation - Prepare Specialised Procurement
training

The Manuals produced by the Training Unit with the assistance of the ADB financed TA
Consultants'® are as follows;

1 Fundamentals of Procurement (PSB - 001)
2. Methods of Procurement (PSB - 002)
3. Procurement Planning (PSB - 003)

19 Overseas Projects Corporation of Victoria Ltd. in association with Resource Development Consultants
Ltd.
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Preparing the Bidding Document (PSB — 004)
Pre-qualification of Bidders (PSB - 005)

Bid Opening (PSB- 006)

Writing Evaluation Reports (PSB — 008)
Award of Contracts (PSB — 009)

Goods Procurement (PSB —011)

0. Works Procurement (PSB —012)

BR©O©ooONO O~

The ADB financed TA Consultants have conducted a detailed Training Needs Analysis for
Training in Public Procurement (November 1999) - the report is attached as Appendix 14 to
the Final report of TA. Some of the salient observations of the Study are asfollows:

“ The Training Needs Analysis (TNA): The TNA has focussed on the issue related to
procurement performance and the consequent training needs, thus the training needs are a
direct reflection of the current operating environment and the procurement expertise of
public agencies

Thetraining Needs Analysis Outcomes. The study attempts to link the performance
issues with training needs, enabling the development of problem focussed training
courses for various target groups

Participantsto the Procurement Process: The procurement award processis
implemented in association with two groups who areinvolved directly and peripherally.
The groups identified as the key target groups for training are TEC Members, PSB
representatives, Senior EA officials, Junior Potential TEC Members, and Contractors,
Suppliersin the order of priority in terms of training needs. The CATB members, being
the senior most government officials, will be invited for the sharing of experience and
good practices, at information dissemination conferences.

Procurement Competence: A skills Register of Procurement Competencies (34
personnel listed in Appendix 13) has been devel oped to enable the formulation of generic
training courses on procurement.

Training Delivery Strategy: The Training delivery strategy proposed has short and long
term perspectives. The short term perspectiveis intended to service the current skill gaps
through a broad educational program for young officials of EAs and problem focussed
training courses for TEC Members, Senior Officials of EAs and PSB representatives to
TEC. The long term perspective may be achieved by building up of acritical mass of
procurement specialists through local and foreign training and capacity building by
continued institutionalised training delivery.

The ADB financed TA Consultants have also prepared a Training Master Plan (November
1999) which is at Appendix 15 of the TA Final Report of December 2000. The Executive
Summary of the Training Master Plan is as follows:

“1. The Training Master Plan was developed in five stages. These stages are:

* ldentify the target groups to which the training is directed;

* ldentify the training needs;

« Develop an appropriate training strategy for each target group;
»  Develop the training programs/modul es and resource materials,
e ldentify suitable training venues and resource staff/facilitators;
e PrepareaTraining Schedule
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« Determine the cost estimate for the training plan
Target Groups. The six target groups identified are:

e Cabinet Appointed Tender Board (CATB) Members;

e Treasury/Procurement Support Bureau (PSB) representatives serving on
TECsand CATBs;

«  Executive Agency Officers (Senior Management/Engineers) — Experienced
TEC Members

*  Executive Agency Officers (Middle-Management/Engineers- Potential TEC
Members currently involved in tender preparation

*  Procurement trainers and Suppliers.

Training Needs were identified by a number of methods. These are:

e Questionnaires- completed by Agency Officersinvolved in procurement;

e Formal interview of agency personnel;

« Informal discussions with experienced Procurement Officers and loan
agency staff;

« Attendance at Seminars, and by participating in the conducting of a
workshop on procurement coordinated by the Institute of Government
Accounts and Finance(InGAF);

* Review of previous reports by donor agencies and consultants.

Training Strategies. The four proposed modes of delivery for the six target
groups are:

Seminars — Executive Agency Officers, PSB representatives, Contractors and
Suppliers

Short Training Programs — Executive Agency Officers and PSB representatives
General Workshops — Procurement Trainers and PSB representatives

Special Workshops— CATB, Senior Officers of Executive Agencies

Training Programs/Modules: Some 22 training modules and 19 seminar topics
for seminars have been identified. The learning resources for the modules will
consist, as a minimum, Facilitators Guide; Participant’s Guide,
Activity/Exercise Guide/s (including case studies and frequently occurring
problems and solutions)

Training Venues and Resource Staff: The Institute of Government Accounts and
Finance (INGAF) has been identified as the most appropriate venue in terms of
the age of the establishment, general cleanliness, air-conditioning, cost of hire,
teaching resources, location and car parking,. Interms of al these criteria,
INGAF, not only isthe lowest cost but also superior in all other respects. INGAF
was established by the MOF/ADB Financial Management Project, ADB Loan
N0.1275-SRI. In February 1999 InGAF came under the supervision of the
Department of State Accounts, responsible to the Deputy Secretary to the
Treasury. Some 14 Private and Public Sector Organizations have been identified
as being capable of providing resource persons to conduct the training activities
in either general procurement training or the more specific areas, for example
Contract Law, Financial Instruments and Negotiation
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7. Training Schedule. The Training Schedule proposed is listed below:
Period from October 1999 to December 2000.

No from TA No from CF

Number of Seminars 19 10
Number of Training Programs 35 43
Number of General Workshops 10 10
Number of Special Workshops 10 12
8. Estimated cost of |mplementing the Training Schedule: The estimated cost of

implementing the Training Schedule listed in 7 above for the TA component
amounted to rs.1,976,010 or US$ 28229™ The Training Budget for the TA is
US$28,000. The contribution by the Government Consolidated Fund will
beRs.1, 995, 790 or US$28,511.

9 Number of Participants: It is estimated that up to 2884 participants may be
involved in the training activities for atotal of 3884 person —days.

10 Summary: The Training Master Plan has been prepared to meet the following
criteria. Effectiveness; Efficiency; Sustainability; Impact and relevance. The TA
Training Specidlists are confident that the Training Master Plan will meet these
criteriaoutlined above. Although the training activities will be, in the short
term, directed at selected key agencies, the increase in the procurement skills of
these officers should greatly improve the over al effectiveness of foreign-
funded loan disbursements. The expertise gained in thisfirst phase will be used
to expand the training activities into the other agencies of GOSL impacting on
all procurement activities, regardless of the funding source.

The Training unit of PSB has conducted 81 Procurement training events covering 2,248
participant days up to August 2001, which has reportedly improved the quality of
procurement marginally. Sixty five Training programs were planned for 2002.

3.2.1 Conclusion

The Training effort is inadegquate and has to be increased manifold to cover al the
officers and staff involved in the procurement activities of al the Implementing
Agencies. It should aso include the officers and staff from the Audit and Bribery
Commission. The Training should cover Public Procurement Policies, Rules, Good
Practices, Standard Tender Documents, Evaluation of Tenders, Contract Management
etc.

3.2.2 Recommendations

Training courses should be developed for various levels of staff (administrative and
policy making, senior managers, professionals in procurement, law, audit and the
bribery commission) on Public Procurement Policies, Rules, Good Practices, Standard
Tender Documents, Evaluation of Tenders, and Contract Management. The Training

" Based on an exchange rate of Rs.70 to the Us Dollar.
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Master Plan as prepared by the ADB financed TA Consultants needs to be reviewed,
updated and implemented effectively. Universties should be encouraged to include
Public Procurement and Contract Administration topics in Engineering, Commerce,
Law and Business Management Courses.

3.3 Institutefor Construction Training and Devel opment

The Ingtitute for Construction Training and Development (ICTAD) is an organization which
was set up by the Government of Sri Lanka to develop the Domestic Construction Industry.
Established in 1986, it drew upon the experience of its predecessor, the Construction Industry
Training Project (CITP) to carry forward the training activities for the Construction Industry.
ICTAD was created as a unit under the Urban Development Authority (UDA) of the then
Ministry of Local Government, Housing and Construction. ICTAD now functions under the
Ministry of Housing and Plantation Infrastructure and enjoys the status of a para-statal body.

With its Headquarters in Colombo, it acts as a co-ordinator, facilitator and enabler to develop
the construction industry in Sri Lanka by mobilizing the efforts and resources of the
Government and Private Sector. Its main objectives are:

. To improve training capacities of vocational training institutions and
facilitate the qualitative improvement of vocational training programs to meet the
needs of semiskilled, skilled and manageria personnel in the construction industry;

. To improve the quaity and efficiency of the construction industry by
encouraging innovative approaches in technology and industria development
activities and in achieving economy in construction works.

IDA of the World Bank gave financial assistance to ICTAD for a period of 9 years (closing
year 1994); ILO and UNDP financed a Technical Assistance Component.

ICTAD has three functional Divisionsin its organization structure:

Training: To act as the Coordinating Agency for man power training in the Construction
Industry and to produce well trained personnel in construction trades;

Construction Industry Development: To improve the efficiency and productivity of the
Domestic Construction Industry; and

Resource management: To mobilize manpower, financial and physical infrastructure
resources and manage them in conformity with the statutory administrative and financia
stipulations of ICTAD and to provide support services to the other two functional divisions of
ICTAD.

These divisions function under three Directors. The Director-General is the Chief Executive
of the Institute.

ICTAD has been compiling, preparing and publishing model contract documents including
Standard Bidding Documents for procurement of works. It has not started any training
regarding public procurement. ICTAD proposes to devolve some selected functions as
follows:

. Instructor training to the proposed National Technical Teacher Training College to be
established under the Ministry of Higher Education;
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. Grading and registration of contractors and the promotion of private sector of the
Construction Industry to the Association of Construction Contractors of Sri Lanka.

4. Audit and Anti-corruption measures
4.1 Audit
4.1.1 Articlesin the Constitution

Article 153 of the Congtitution provides for the appointment of the Auditor General by
the President. Article 154 details the duties and functions of the Auditor Genera. The
Auditor Genera shal audit the accounts of all the departments of Government, offices
of the Cabinet Ministers, the Judicial Service Commission, the Public Service
Commission, the Parliamentary Commissioner for Administration, the Secretary
Genera and the Commissioner of Elections, local authorities, public corporations and
businesses or other undertakings vested in the Government by law.

The Minister in Charge of any such public corporation or business or other
undertakings may with the concurrence of the Minister in charge of the subject of
Finance and in consultation with the Auditor General appoint a qualified auditor or
auditors to audit the accounts of such public corporation or business or other
undertakings.

4.1.2 Auditor General
The Auditor General may, for the performance and discharge of his duties and
functions, engage the services of a qualified auditor or auditors who shall act under his

direction and control.

The Auditor Genera or any persons authorized by him shall in the performance and
discharge of his duties and functions be entitled:

(1) to have access to al books, records, returns,
and other documents;

(i) to have access to stores, and other property;

(iii) to be furnished with such information and
explanations as may be necessary for the performance of such duties and
functions.

The Auditor General shall within ten months after the close of each financial year and,
as and when he deems it necessary, report to Parliament on the performance and
discharge of his duties and functions under the Constitution.

The Auditor General reports on unauthorized expenditures, waste of public funds,
abuse of procedures resulting in loss to the public exchequer, among other things. The
ingtitution is generally well respected for its independence and even feared. However
the audit staff tend to take a clerical approach demanding strict compliance with
procedures, often missing the objective. Minor aberrations and misuse of funds are
highlighted, missing major systemic failures resulting in big losses to the public
exchequer. Audit staff sometimes question why negotiations were not conducted to
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4.2

reduce contract price. Procurement Audit is not conducted in the strict sense. Audit
officers and staff need the same training as for other GOSL officers on public
procurement concepts, objectives, processes and their rationale.

There are no specific provisions in the Constitution for conducting regular Technical
and performance audits of public financed projects. However paragraph 154 (4) 154
(4)(b) hasthe following provision:

“(b) If the Auditor — General is of the opinion that it is necessary to obtain assistance in
the examination of any technical, professional or scientific problems, relevant to
the audit, he may engage the services of:

(i) aperson not being an employee of the department, body or
authority the accounts of which are being audited;
(iii) any technical or professional or scientific institution not being an

institution which has any interest in the management of the affairs of such
department, body or authority, and such person or institution shall act under
his direction and control”

Though Technical auditing is not included in the purview of the Auditor Generd’s
functions, the above constitutional provision may give an impression that the Auditor
General has authority to conduct technical audits including verification of assets (Refer
Para 154 (5) (a) (ii)) through an expert in the relevant field. However reportedly this
does not appear to have been exercised.

There is a need to institutionalise both Technical Auditing and Performance Auditing
Systems by creation of an independent organization or at least strengthening the
Auditor General’s Department to conduct Technical and Performance Audits by hiring
the services of Technical expertise as and when needed. This mechanism will improve
quality and help minimize corrupt practices.

413 Recommendations

Institutionalize both Technical Auditing and Performance Auditing Systems by
creation of an independent organization or at least strengthen the Auditor General’s
Department to conduct Technical and Performance Audits, hiring the services of
Technical expertise as and when needed. This mechanism will improve quality and
help minimize corrupt practices.

Anti-corruption measures
4.2.1 Bribery Act

Transparency International inits latest Report has assigned a Corruption Index of 3.7 as
against 3.5 for China, 2.7 for India, 2.6 for Pakistan, and 1.2 for Bangladesh. However
there has been an increasing public discussion over the issue recently, especially with
regard to government transactions and procurement. The Annual Report of the Bribery
Commission however states that the country is faced with a serious prablem of Bribery
and Corruption. The report also states that the Public response to minimize corruption
is lukewarm. Bribery is an offence punishable under the Pena Code, introduced in as
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far back as 1883. It was during the British Rule that Bribery was introduced as a
crimina offence in to the Statute Book.

An Act to provide for the prevention and punishment of Bribery and to make
consequentia provisions relating to the operation of other written law was enacted on
March 1, 1954. The Act has undergone several amendments and the current reprint of
the Bribery Act incorporates al amendments issued up to December 31, 1995. The Act
has the following Parts:

Part I: Ilnz\;estigation of Allegations of and Prosecution for Bribery (Sections 1 to
Part I1: Offences of Bribery (Sections 13 to 30);

Part I11: Commissions of Inquiry (Sections 31 to 39);

Part 1V: Repealed (Sections 40 to 69);

Part V: Offences other than Bribery (Sections 70 to 77);

Part VI: General (Sections 78 to 85);

Part VII: Interpretation (Sections 86 to 90).

Schedule as per Sections 84 and 90.

4.2.2 Bribery Commission

An independent Bribery Commission was established under a Parliamentary Act in
1994 (Commission to investigate Allegations of Bribery or Corruption Act, N0.19 of
1994 — Certified on October 27, 1994). This Act provides for the establishment of a
permanent Commission to Investigate Allegations of Bribery Or Corruption (CIABOC)
and to direct the institution of prosecution for offences under the Bribery Act and the
declaration of Assets and Liabilities Law No.1 of 1975 and for matters connected
therewith or incidental thereto. Unfortunately the Commission has been mostly
inoperative. The Commission has recently received a fresh lease of life with the
appointment of a new Bribery Commissioner to investigate allegations of corruption,
fraud, and financial mismanagement in state transactions and activities. All Public
Sector ingtitutions such as Ministries, Departments, statutory authorities, local councils
and public officials including politicians and the judiciary are subject to the Charter of
the Commission to investigate Allegations of Bribery or Corruption. The Commission
operates as an independent body and is accountable only to the Parliament. The
Corporate Mission of the Commissioniis:

The Mission of the Commission to Investigate Allegations of Bribery or Corruption
(CIABOC) isto prevent the commission of offences of bribery, corruption and illegal
accumulation of assets by public servants and to detect and/or otherwise investigate
such persons who commit such offences and to prosecute them against whom sufficient
material is available.
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The Commission consists of three members. Two of the members are retired Judges,
one from the Supreme Court and the other from the Court of Appeal. The third member
is a person with wide experience relating to the investigation of crime and law
enforcement. The appointment of the members of the Commission is made by the
President in terms of Section 2(b) of the Act No, 19 of 1994. The Act stipulates that the
Chairman shall always be either of the two retired Judges. The Commission will
generally hold office for a period of five years. Although the Commission is appointed
by the President, the Commissioners cannot be removed except on the grounds of
proved misconduct or incapacity and that by resolution of Parliament adopting the
procedure laid down in the Act that is similar to the procedure adopted in the case of
removal of Supreme Court Judges.

The Director Genera and other officers are appointed in terms of Section 16(1) and 16
(4) of Act N0.19 of 1994 to assist the Commissioner in the discharge of the functions
assigned to the Commission by the Act. The Director General is appointed by the
President. He is the Chief Accounting Officer of the Commission. In addition heis aso
the Chief Executive Officer and the officer authorized by the Act to sign indictments
and charge sheets. As such he plays a key administrative, financial and legal role in
running the day-to-day affairs of the Commission. The Commission is organized into
five main Divisions:

Secretarial Division;
Investigation Division;
Legal Division;
Administration Division and
Finance Division

agpLODDE

The Annual Report of the CIABOC for the year 2000 was submitted to the President on
January 24, 2002. The following Table gives the status in respect of cases received by
the Investigation Division.

Status of casesin Investigation Division.

Category Total No. of Pending Investigations
casesreceived | Investigations Completed.

Raids 36 23 13
Corruption investigations 64 59 05

Open Inquires 86 78 08

Asset Inquiries 21 19 2

General Inquires 417 371 46

TOTAL 624 550 74

“General:

From the above it may be seen that the disposals are only about 12% which is dismally
low. The observations of the Commission are given hereunder.

In spite of efforts the Commission has not been able to achieve much. Thereis much
more to be done. The Commission is genuinely concerned that the country is faced
with a serious problem of bribery and corruption. It is equally concerned that the
response from the general public in our efforts at least to minimize the effects, if not to
eradicate the problem is lukewarm. There are many reasons for this attitude. Most
victims are reluctant to come forward with their complaints mainly due to fear of
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victimization. Others fear that they will lose business or will not be able to carry on
with their professional work. There are yet others who would suffer in silence as long
asthey are able to get things done. Social values seem to have radically changed over
the years. Giving and taking bribes seem to be the accepted norm. Besides, there are
yet others who will not want to complain because both parties stand to benefit. There
are only afew who feel outraged at the idea of soliciting a bribe or its acceptance. It is
the public who offer bribesin the first instance as an incentive to get things done. Once
tempted this way the tendency later on for the public officer isto ask for bribes. Bribe
giving and bribe taking get into avicious circle eating finally into the social fabric like
amalignant cancer. The vicious circle has to be broken at some place. It can be done
only if we can change the attitude of the public towards offering bribes. The negative
social norms and val ues have to be changed. The Commission cannot achieve this goal
all by itself. The Society at large must rise to the challenge and support the
Commission in this arduous task

The Commission to Investigate Allegations of Bribery and Corruption isresponsible
for promoting integrity in the public Sector. While the Commission’sroleisto lead the
way, the community, the Public Sector and those who transact with it must share a
desire to achieve a high standard of honesty, impartiality and accountability. It isthen
that the Commission will be able to achieve its desired objective of promoting integrity
in the Public Sector.”

Status of casesreferred to the Legal Division is as follows:
() Number of complaints referred by the Commission for legal opinion:

Received 1135
Reported 935

(b) Number of files referred after completion of investigations for legal opinion:

Received 88
Prosecution launched 12
Not ending in prosecution 12
Reports to be submitted 64

Status of the progress of casesin the Courtsis given in the following Table:

Status of progress of casesin Courts

Details Magistrate's High Appellate
Court Court Court

Cases pending as on 1/1/2000 60 82 14
Number of cases filed during the 7 5 0
year 2000
Number of cases concluded 16* 18 ** 7
during the period
Number of cases pending ason 51 69 7
31/12/2000

* Of the 16 cases concluded in the Magistrate’ s Court, accused were convicted in 3,
acquitted in 10 and discharged in 3

** Of the 18 cases concluded in High Court, 11 ended in convictions, acquitted in 2
and discharged in 5.
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The staff position of the Commission is shown in the following Table:

Staff Position of the Commission

Division Approved | Vacanciesas | Vacanciesas
Cadre on 1/1/2000 | on 31/12/2000
Commission all divisions 143 20 33
excluding Investigation
Investigation Division 103 103 44

The vacancies should be filled up immediately and the commission should be
strengthened to be made more effective.

The Bribery Act is pervasive and includes al types of offences, including
procurement/contract related offences. The specific paragraphs 17 and 18 are
reproduced bel ow:

“17. Bribery for giving assistance or using influence in regards to contracts: A
person-

(@) who offers any gratification to a public servant as an inducement for a
reward for such public servant’s giving assistance or using influence in the
promotion of the procuring of any contract with the Government for the
performance of any work, the providing of any service, the doing of any
thing or the supplying of any article, material or substance, or in the
execution of any such contract, or in the payment of the price or
consideration stipulated therein or of any subsidy payable in respect thereof,
or

(b) who, being a public servant, solicits or accepts any gratification as an
inducement or areward for his giving assistance or using influence in the
promotion of the procuring of any such contract asisreferred toin
paragraph (a) of this Section, or in the execution of any such contract, or in
the payment of the price or consideration stipulated therein or any subsidy
payable in respect thereof, shall be guilty of an offence punishable with
rigorous imprisonment for aterm of not more than seven years and afine
not exceeding five thousand rupees.

18. Bribery for procuring withdrawal of tenders. A person-

(h) who, with intent to obtain from the Government a contract for
performing any work, providing any service, doing anything, or supplying
any article, material or substance offers any gratification to any person who
has made a tender for such contract, as an inducement or areward for his
withdrawing such tender, or

0] who solicits or accepts any gratification as an inducement or a
reward for his withdrawing a tender made by him for such contract, shall be
guilty of an offence punishable with rigorous imprisonment for a term of
not more than seven years and afine not exceeding five thousand rupees.”

The Bribery Commission should be strengthened to exercise its authority. The
Commission should become pro-active in seeking active support of non-governmental
(national and international) agencies such as Transparency International in making the
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public aware of the seriousness of the problem and prompt them to fight against
Bribery and Corruption.

4.2.3 Recommendations

Institutionalize both Technical Auditing and Performance Auditing Systems by
creation of an independent organization or at least strengthen the Auditor General’s
Department to conduct Technical and Performance Audits, hiring the services of
Technical expertise as and when needed. This mechanism will improve quality and
help minimize corrupt practices.

5. Public Sector Procurement Management Performance

The 1997 Guidelines under Chapter X1, Implementation of Tender Award discusses, among
other things, forms of contract agreement, client’s obligations, contract management,
extension of time, payment, completion report, extra contractual payments, revision of cost
estimate, price escalation formula, defaulting contractors, and district price fixing committee.
Many of the provisions are out of context and are in conflict with the provisions of the SBD
and/or covered elsewhere. The Guidelines need to be amended accordingly.

5.1 Handing over the site to the Contractor

ICTAD SBD provides an adequate mechanism for remedy if the site is not handed over in
full or part as may be specified in the program. However during implementation, the
Employer rardly observes the provision of this clause to compensate the contractor for losses
that he suffered due to delay in handing over the site.

5.2 Delay and/or non-payment of advances

The advances as provided in the contract are not paid on time as per contract conditions
arguably due to non-availability of adequate funds for the work. The Contractors Association
however reported that such delays are not common in the case of Donor financed contracts

5.3 Paymentsfor work done

Payments in respect of contracts financed from the Consolidated fund are usually delayed
because of paucity of funds for the work. The Contractors Association reported that the
cumulative outstanding contract payments is currently in the order of Sri Lanka Rs 2 hillion.
The contract provides for payment of interest for delayed payments, which is usually not
paid. However it is reported to have been paid in some cases.

5.4 Variations

Variation orders are aso referred to as extra contractual payments in paragraph 153. Para
153.3 dtipulates that if the extra contractual payments exceeds contingency provision, the
head of the department should take steps to revise the Total Cost Estimate in accordance with
Financial Regulation (FR) 72 and thereafter the appropriate Tender Board may approve extra
contractual payment including the award of change order. FR 72 refers to the Total Cost of a
Project (which may have many contracts) and fixes the authority for approva by various
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authorities. The provisions of the Guidelines and the FR are conflicting and need to be
harmonized by amending either one or both. The provisions for payment are different in the
Guidelines and the SBD (Clause 38 and 40.3) and agreements for extra contractua payments
are, by and large, not issued in writing. The rates for variations beyond the stipulated limit are
not decided in time as per the conditions of the contract although the contractor is asked to
continue the work. This leads to arguments and disputes between the parties. Even for Donor
Financed projects, despite delegation of enhanced powers as per the 2000 Guideines
paragraphs 226.1 and 226.2, delays persist as observed in the GOSL Public Finance Circular
of November 27,2001.

5.5 Compensation events

The compensations for the events listed in Clause 44 of the ICTAD SBD are not generaly
assessed nor adjustment made in the contract price. The contractors do not appear to be
diligent in giving early warning and providing necessary information to the Engineer for the
determination of entitlement and quantum of compensation.

5.6 Extension of Time

Applications for extension of time as received from the contractors are not processed
expeditioudy and decisions are not communicated to the contractor in time. Pending
decision, it is not uncommon that liquidated damages are recovered which may not be
required. Following receipt of the decision on the time extension, the return of the already
deducted liquidated damages is aso delayed. Though the tender documents do not equate
liguidated damages with penalty, yet the Guidelines imply it, and hence there is a possibility
of the Employer’s representative mistakenly communicating to the contractor that liquidated
damages are being deducted as penaty, which will weaken the case of the Employer, should
there be any litigation.

5.7 Monitoring System

The computerized procurement monitoring system has been introduced on November 29,
1999 with the establishment of the Procurement Support Bureau in the Ministry of Finance,
and with the assistance of ADB. Under the project, PSB has formulated and documented a
systematic procedure for monitoring the progress of tenders. Described as Tender Monitoring
System (TMS) the procedure in its current form, essentially requires that for al relevant’

tenders a target time schedule be established and subsequently used as the basis for future
monitoring of a tender's progress. The monitoring is carried out by measuring the actual
milestone activity achievement dates reported against those originally scheduled.

A study of the latest Monitoring report indicates that the Monitoring is done only on CATB
tenders. The data in respect of other Tender Boards are not received in time by the PSB and
no monitoring is possible. The Monitoring should be made more effective. There is no
monitoring of Consultancy and Goods contracts

5.8 Supervision of contracts and quality control

On donor funded large contracts, independent consulting Engineers are appointed to
supervise the contracts and to ensure quality control. In the contracts funded by Consolidated

12 Tenders handled by CATB and those utilizing Foreign Financing Agency Funding.
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Funds, except for any supervision and quality control exercised by the implementing agencies
themselves, there are no laid out rules for conducting technical audits including quality
control audits.

5.9 Disputeresolution

Both the Public Sector Mangers and the Contractors' Association have stated that by and
large al disputes are settled amicably. Reference to Arbitration is not very common, since the
contractors perceive it to be costly, time consuming and may strain the good relationship
between the parties concerned.

5.10 Capacity of Project Administrators’Managersto resolve problems

Barring afew exceptions, the Project Administrators/Managers lack the skill and expertise for
resolving contract management problemsin atimely and orderly manner.

5.11 Timely completion of contracts

By and large there are delays in the completion of contracts, due to paucity of funds and
consequent delayed payments to contractors/suppliers. The time overruns are aso partially
due to inappropriate and inadequate time periods given for completion of work/supplies. Cost
overruns also occur due to incomplete investigations and designs which result in variations.
5.12 Maintenance of records of the procurement process

Therecords are fairly well maintained particularly in respect of donor assisted projects.

5.13 Maintenance of records of contract administration

Therecords are fairly well maintained particularly in respect of donor funded contracts.

5.14 Maintenance of data base for goods procured on shopping procedure

No such database is maintained.

5.15 Procurement reports

PSB prepares periodic reports on procurement activities only for donor funded projects and
contracts which come under the purview of the CATB.

5.16 Delegation of approval powers

The Delegation of Powers for award of contracts financed by donor-funded projects is
generally set at higher limits than those in respect of contracts funded by the Consolidated
Fund. The disparities of approval power between consolidated fund and donor financed
projects are very high (about ten times for DTB and above). The details are given in Section
A-2.22 of thisreport.
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6. Performance on Donor-Financed Projects
6.1 World Bank financed projects

The World Bank’ s portfolio as of September 30, 2002 includes 13 projects with commitments
totalling US $465.2 million and several economic and sector work activities focussing on
poverty alleviation, institutional development and governance. Seven new projects have been
identified with an estimated commitment of about $350 M. The World Bank and the
Government of Sri Lanka conducted a joint Country Portfolio Performance Review in
FY2002 and issued ajoint Report in July 2002. The Report identifies the Systemic Issues
affecting the portfolio. The Report reads as follows:

“During the January 2002 phase of the Portfolio Review, the Government and IDA were
concerned with the low level of disbursements (only US$12 million or 5% of the opening
balance had been disbursed , which at that time was the lowest ratio in South Asia). In
reviewing the reasons for the low level of disbursement and the overall poor quality of the
portfolio, systemic issues, which adversely affect the overall performance, have been identified.
These included:

Weak and | nadequate M anagement : Many factors affect the quality of project management.
However one overriding concern raised by line Secretaries dealt with the structural issue of
Project Management Units (PMUs) In practice most projects are managed through the creation
of aPMU, often at the insistence of the donor. Frequently, PM Us are managed by Project
Directors who are recruited from outside the line ministry. This disconnect and limited decision
making does impact on timely implementation. To improve implementation, line Secretaries
agreed to take steps to incorporate project management duties into their respective line ministry.

I nadequate Commitment/Owner ship: One contributing reason for slow implementation is a
lack of commitment/ownership to development objectives and project activities. Many staff
within aline ministry are less integrated in the day to day management of a project executed
outside of the respective ministry. As aresult, some key governmental officials may not take
direct responsibility for project implementation and may not have a clear understanding of
project development outcomes. Also, frequent changes at senior levels within aline ministry
often result in key staff not being aware of the relationship between project and policies being
supported by the investment. Where there is a perceived lack of ownership or commitment,
steps need to be taken to ensure senior staff have a better understanding of project objectives. As
commitment is vital to achieve the project objectives, the projects will otherwise need to be
restructured or cancelled.

Slow Procurement: Lengthy time lagsin assigning and appointing members of tender
committees and competing demands of committee members result in long delaysin award of
contracts. Political interference in contract awards also cause delays. To address these issues,
ERD will chair asmall task force of senior line Secretaries to recommend ways to make the
tender committees more efficient. The Bank Country Procurement Assessment Review will also
work with the Task Force in identifying ways to strengthen management of the Procurement

Cycle.

I nadequate Flow of Funds. Poor annual budgeting and timely release of counterpart funds has
resulted in slow implementation of low disbursements. As part of this portfolio review, task
teams have prepared disbursement and procurement schedules, which indicate the requirements
of counterpart funding for the Calendar Y ear. ERD will work closely with the line ministries
and the State Accounts Department to ensure timely flow of funds.

Complex Project Design: Given capacity constraints, many projects remain too complex for
successful implementation and can result in alack of commitment and ownership. Special
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consideration will be given to a number of operations to consider restructuring and/or
cancellation of components. These include: Mahaweli Restructuring: Teacher Education and
Teacher Deployment; and General Education I1.

L ack of Consistent Palicy and Policy Continuity: Due to low commitment/ownership to
policy reforms and frequent changes of key officialsthereis alack of continuity in carrying out
reforms needed to achieve devel opment outcomes. Projects with alarge reform content, such as
Mahaweli Restructuring, Legal and Judicial Reforms, and land Titling will require close
supervision to ensure institutional reforms are carried out.

Governance: There are a number of long term governance issues which will need to be
addressed to improve the overall performance of the portfolio on a sustainable basis.

. Weak Financia Management and Accountability;

. Weak Procurement Management;

. Weak Public Sector Auditing;

. Lack of a Project/Program Monitoring System for all foreign aided projects.

Civil Service and Administrative Reform: The inability of the public sector to attract the best
candidates and provide the right set of incentivesisamajor constraint to successful portfolio
implementation.

Based on the discussion held on January 24, 2002 with Secretaries from the key ministries, a
number of agreements and recommendations were made to improve the overall portfolio and to
address systemic issues.

Regarding the systemic issue of Delays in Procurement, Actions proposed is ‘ Review
procedures for appointing Chair and Members of TC; Focus on Management of Procurement.
Theindicators are Revised Tender Procedures/Complete CPAR.”

6.2 Asian Development Bank financed projects

ADB commenced operations in Sri Lanka in 1968. As of September 2002, ADB has
approved 96 Public Sector Loans amounting to US$2.67 billion. The overall performance of
the portfolio has been rated as satisfactory although there has been a decline in disbursement
over the last few years. Sri Lanka graduated to the B1 country status, (which alows
borrowing on Asian Development Fund terms with limited access to Ordinary Capital
Resources). Important characteristics of ADB’s country strategy for Sri Lanka are the
increased emphasis on sectoral policy reform, public sector capacity building, private
participation in the economy, institutional reforms, good governance, and natural resource
management.

6.2.1 Performance of on-going projects

As of September 30, 2002, there were 27 on-going loan projects with a tota loan
commitment of US$1033 M of which net disbursed funds amounted to US$688 M (67%). The
analysis has been made in the Country Portfolio Review Mission 2002 of October 22, 2002:

“The magjor shortfallsin disbursement in disbursement for 2002 to date have been in the road,
education, natural resources and financial sectors, the latter reflecting the delayed tranche
release for Loan 1800. Other than the financial sector, poor disbursement performance is due
to: (i) slow progress on contract awards; (ii) absorptive capacity constraints of the
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implementing Agencies, (iii) inadequate monitoring systems of EAs; (iv) non-compliance
with the new government tender procedure; (v) resettlement and compensation issues; and
(vi) delay in, or uncertainty about release of counterpart funds.”

As regards procurement performance, the following are the observations of ADB in the
background note (Annex 2) of the 2002 Portfolio Review. (Only excerpts are given below)

B. Procurement
Perfor mance

I ssues

Possible corrective
measur es

Contract Awards

As of 30 September 2002
contract awards reached $78
M, about 48% of annual

Delaysin carrying out
procurement actions
according to new

Line Ministries to
continue to closely
monitor contract awards

projection of $160 M with a Guidelines; with EASs;

contract awardsratio (with Lack of authority given PSB should monitor all

program loans) of 11.9 which by EAsto the Project procurement plans

is below the ADB average of Directors; submitted by PMUS;

18.6. The contractsratio Delay in approval EAsto implement the

without program loansin 2001 procedure of TECs and new procurement

was 15.1 which was same as CATBs; guidelines;

the ADB .wi de average. The Delay in loan MOF to provide

average time elapsed before effectiveness. sufficient budget and

thefirst contract awarded was Inadequate budget counterpart funds for

about 9 months. allocation for some implementation
projects e SLRM to organize

Project Administration
and Implementation
(PIA) seminars

C. Procurement Perfor mance
Contract Awards:

20  Contract awards over thelast few years have fluctuated, reflecting alag with the
fluctuation in lending levels. In 2001 the achievement of $100 M was below the year's
predictionsof $181 M. The contract award ratio, with program loans, in 2001 was 15.1
% which was dightly above the ADB wide average of 14.9 %.

21.  Asof 30 September 2002, actual contract awards amounted to $78 M which is 48% of
the annual projection of $160 M. Thisisnot satisfactory. Current ratio of contract award
(without program loans) is about 12.1%, which is below the ADB wide average of
16.5%. Contract award ratio (with program loans) is 11.9% which is also below the ADB
average of 18.6%. The Table below the sectoral performance of contract awards of on-
going projects. Contract awards in the road, education and natural resources sectors were
very slow during the first half of 2002 due to the delay in appointment of TECs, slow
submission of TEC reports, delay in finalization of documents and delayed approval by
CATBYMTBSs. The unsatisfactory achievements of large contracts of these sectors have
already affected disbursement. Continuing close monitoring by EAs through out he year
will be required to ensure that projections are fully met.
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Sectoral Performance of Contract Awards

Sector Loan Projection for | Actual asof %
Amount 2002 September
$M M 2002 ($M)
Agriculture 152.8 16.4 7.9 48
Forestry and Natural 1131 26.4 3.2 12
resources
Urban Development and 141.4 17.0 22.8 134
Water Supply
Education and Health 87.7 9 12 133
Energy 71.7 1.0 1.6 158
Transport and 251.5 49.6 19.9 40
Communications
Industry and Finance 188.4 37.1 10.0 27
Multisector 26.1 3.9 0.3 8
Total 1032.7 160.4 77.8 48

22 Although the Government has introduced new and streamlined tender procedures there
are still delaysin approval of contracts. Three projectsin the social infrastructure, two
projects in the agriculture and natural resources, and one project in the road sector have
been delayed more than 12 monthsin the award of contracts. Progress of contract award
for the first seven months in 2002 has deteriorated compared with 2001 due to delaysin
awarding of large contractsin the road, port, education and natural resource sectors.
Attention isrequired to improve the progress of contract awards, which will
improve utilization of project funds

7. General Risk Assessment
7.1 Compliance with Legal Agreements

The Donor Agencies finance a substantial portion of public sector procurement in Sri Lanka.
GOSL follows the procurement procedures as stipulated by the Donor Agencies in the Legal
Agreements. Prior review thresholds are generally low® and hence most of the procurement
is prior reviewed by the donor agencies and the risk is minimal, except that the contract
awards are delayed because of cumbersome procedures for the appointment of Members of
TBs and TECs and delays in finalising the tender documents, tender evaluation reports, and
acceptance of recommendations for award. Procurement under post review is also supposed
to be done as per the prescribed procedures. In the absence of third party independent post
review audits, the exact position is not known. However, from a review made by the ADB-
financed TA Consultants of a sample number of projects which included post review
contracts; expost review carried out by IDA mission; and field inspection (Northwestern and
Southern Provinces) undertaken by the CPAR Consultants, it was found that the procedures
aslaid down in the Legal Agreements of Donor Agencies are generally being followed.

3 The new Loan/Credit Agreements will have higher review thresholds depending on the risk assignment
of the country concerned.
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7.2 Adherenceto rules and procedures

GOSL issued the Guidelines for Government Tender Procedure in 1996 which was revised in
August 1997 and in December 2000 (Chapter relating to Foreign Financing Agencies). These
Guidelines have established the procedures (in some areas cumbersome such as constitution
of TB and TEC) which are generally being followed for contracts financed from Consolidated
Fund. The implementation part of the contracts lacks efficiency and needs improvement.

The Guidelines have promoted a culture of accountability. There are practically no officials
charged with specific procurement responsibilities, no procurement cadre or at least Core
Group of Procurement Professionals with good salary structure - officials charged with the
responsibility of implementation are also in charge of Procurement. The Members of the
Tender Boards and Technical Evaluation Committees are compensated by extra payments.
There does not appear to be much poalitical interference (although it is not ruled out) in the
preparation of evaluation reports and recommendations for award of normal sized contracts.

There is scope for improvement in the Guidelines and SBDs as discussed in Section A.2 of
this report. Public Procurement would improve considerably if the recommendations made in
this report are fully implemented. This may take some time. However, with the introduction
of SBDs and margina improvements in Guidelines, better implementation monitoring by
PSB and greater capacity building efforts, Sri Lanka could be rated as a medium risk country
in its Public Procurement System as well as in the assessment of Risk to Donor-Financed
Projects.

8. Supervision and Practices for Donor-Financed Projects

Project Supervision Missions fielded by the Donors should include a Procurement Specialist,
who should review the implementation of the contracts in the field. In addition, the
Procurement Specialist should make a half yearly review of the procurement progress and
carry out ex-post reviews of contracts (not subject to prior review) selected on a random
basis.

NCB contracts under donor financed projects follow the procedures as specified in the Legal
Agreements. The checklist in Vol. I-Annex 4 compares practices in NCB contracts financed
by the Consolidated Fund of Sri Lanka with those acceptable under WB procurement
guidelines (as reviewed by the WB). The conditions in Annex 4 are those agreed with IDA
for application in IDA-financed contracts awarded following NCB proceduresin Sri Lanka.
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B. Private Sector

1. Competitiveness and Participation in Public Procurement

1.1 Construction | ndustry

The private sector needs to be equaly efficient, competent, flourishing, honest and vigilant if
public procurement is to function effectively. The Construction Industry in Sri Lanka has yet
to reach full potential to meet the required capacity for the country’s development programs.
Until recently al the large contracts were awarded to foreign contractors. The Institution for
Construction Training and Development (ICTAD) has been conducting training courses for
the construction industry in the recent past. This training has enabled domestic contractors to
improve their efficiency and capability and win some large tendersin recent years.

1.2 Consultant Services

The Consultant Services profession in comparison, has not developed sufficiently in Sri
Lanka. Consultants are usualy hired from outside the country. However local consulting
firms and/or individuals often associate with foreign firms, working as sub-consultants or
providing individual experts.

1.3 Overdue Payments

It is reported that current outstanding payments to the contractors involved in public sector
contractsis of the order of Rs.2 billion and there is a perceived uncertainty in the minds of the
contractors as regards timely payments. This will reduce competitiveness and increase the
cost of tenders. The National Contractors Association has recently put forward a proposal for
Letters of Credit to be issued for the full contract amounts and payments be released against
the payment certificates as the work progresses. This has not been agreed to so far.

2. Performance on Public Procurement Contracts

Overall, the performance of the private sector in public procurement is not encouraging. In
the absence of a technical auditing mechanism, quality of construction is not adequately
checked and has scope for improvement. Further, contracts are not completed in time, leading
to cost and time overruns.

Disputes sometimes arise but they are reported to be settled amicably without going to
litigation. Mediation and Arbitration are not very common.

With an almost negligible manufacturing industry in the country, most of the goods and
supplies are procured from outside the country.

Consultants are usualy hired from outside the country as there is a dearth of loca
consultants. However foreign consultants often associate with local experts generally
appointing them as sub-consultants.
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3. Commercial Practices asthey Relate to the Public Procurement System

International commercial practices - ICC INCOTERMS - are being followed for all
procurement from abroad. There is no customs duty on importation of construction and
transport equipment.

Letters of Credit, Securities and Guarantees, are easily obtainable on payment of fees. A
Construction Guarantee Fund established under the Ministry of Urban Devel opment, Housing
and Construction facilitates the issue of Bonds and Guarantees to domestic contractors (for
contracts up to Rs.20 M) without collateral, but on payment of alevy which ranges from 1.0
t01.75% .
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C. Recommendations

1. Major Recommendations

1.1 Public Procurement Law

Enactment of a Procurement Law - in the form of an Act based on UNCITRAL Model Law -
to govern public procurement, will establish a sound legal frame work, not amenable for
change by administrative actions. It will substantially improve transparency, reduce abuses
and malpractices, bring in accountability and enhance public confidence in the system.
However, considering the commitment of the State and level and ease of acceptability of the
Guidelines, both by interested parties as well as the judiciary, the GOSL may consider
enactment of a Procurement Law as deemed necessary, in the long term. GOSL will bein a
better position to decide whether the process, as set out under the Guidelines, should be
endorsed through legal enactments, following experience with Guidelines revised to take into
account recommendations of thisreport (Section A.1.1).

If GOSL chooses to enact a Procurement Law it should as a minimum include the substantive
procedural requirements compatible with established international practices in the following
areas. an apped/chalenge mechanism (preferably judicial/quasi judicial), debriefing to
unsuccessful bidders, dedling with delays and claims, dispute resolution mechanisms,
suspension and blacklisting of firms/contractors and publication of awards. The law should be
complemented by detailed Guidelines. This combination of Act and Guidelines should be
made applicable to all Ministries, Departments, Public Corporations, Statutory Bodies and
Government owned Companies, be widely published and made available to the business
community and public.

In the interim, Guidelines should be revised to include provisions that have not been covered
and exclude those items which shall be covered by the Standard Tender Documents. To avoid
duplication and possible inconsistencies, clear cut demarcation of provisions should be
ensured in drafting the Act, Guidelines and SBDs. The Guidelines and SBDs currently in
force, pending enactment of the Act, should be appropriately revised to remove ambiguities
and inconsistencies.

1.2 Procurement policy oversight

A small high powered, professionally staffed, independent Procurement Regulatory Agency
(PRA) should be established to develop, review and revise the procurement legal framework.
Its functions should be confined mainly to policy, documentation, development of rules. The
exact modalities of the PRA/PSB arrangement should be developed by GOSL. The
Regulatory/Policy Agency should be kept distinctly separate from the Agency carrying out
line functions (Section A.1.2).

1.3 Procurement Support Bureau strengthening

The Procurement Support Bureau should be strengthened and manned by competent staff to
deal with planning, setting of standards, monitoring of outcomes, and capacity building
including training. PSB should also be entrusted with the responsibility for implementation of
the Agreed Action Plan based on the CPAR recommendations (Sections A1.2 and A.3.1).
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1.4 Procurement accreditation

With the move to decentralize procurement accountability fully to the line Ministries, steps
should be taken to build a criticd mass of procurement proficient staff, through the
introduction of an accreditation scheme. In the interim, a Procurement Core Group should be
formed, with commensurate rewards, to be in charge of Public Procurement and provide
specialized inputs to the various organizations.

15 Standard Functional Specificationsfor Goods

Standard Functional specifications, which are broad and non-discriminatory and evaluation
criterialmethodology for comparative evaluation should be developed for goods that are
commonly procured by the various implementing agencies. Draft specifications and
evaluation criteria/ methodology should be placed on the PSB website, inviting comments
from manufacturers, suppliers and users. After review and refinement, the Specifications
should be circulated to al the implementing agencies for adoption and adherence (Section
A.24).

1.6 Standardization of Tender and Contract documents

Standard tender and contract documents for Works, Goods, Industrial Plant and Professional
Services should be developed, widely published and made easily available to the business
community. They should be mandated for use by al public procurement entities. The
Standard Documents should be given reference numbers. User entities should not be allowed
to change any clause in the Standard General Conditions but may add any unique
requirements or modifications only through Specia Conditions/Contract Data. The set of
tender documents standardized by the World Bank and accepted by the Government of Sri
Lanka for Works, Goods, Industrial Plants and Services could form a basis to start with and
appropriately modified to suit country specific requirements, wherever needed. This step is of
the highest priority and would greatly improve the quality of procurement, save time,
minimize abuses and enhance transparency. The SBDs should be placed on the PSB website
for reference by the business community (Section A.2.7).

1.7 Revision of Guidelines
1.7.1 Restricted negotiations

Guidelines should mandate that negotiations are not permitted except in cases where it
becomes necessary to change the scope of the contract and/or terms and conditions of
contract, with the specific approval of the Secretary of the concerned Ministry. Detailed
guidelines on exceptional situations where negotiations are to be conducted and the
procedures for conducting negotiations should be prescribed (Section A.2.23).

1.7.2 Comprehensive guidelines on procurement of consultant services

Chapter VI of the Guidelines should be extensively redrafted to give clear and precise
procedures for the hiring of Consultants. Standard RFP Documents should be prepared
for various methods of selection and various types of contracts (Section A.2.32).
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1.7.3 ‘Tender Capacity’ ascriterion for award of contract

Tender capacity should be made a mandatory criterion for award of contracts. Specific
requirements in this respect should be pre-disclosed in the tender documents. The
contracts on hand must be assessed to determine available capacity net of current
commitments and ability of the tenderer to perform the new contract satisfactorily if
awarded. Additionally, where the tenderer is lowest in more than one tender or slice of
a package, the qualification requirements to be satisfied by the lowest tenderer should
be the aggregate of the individual tenders or slices of a package. Otherwise the contract
award should be made only for the tender(s) for which the tenderer satisfies the criteria
(Section A.2.34).

1.8 Simplification of review and approval process

The review and approval process should be simplified and streamlined to ensure award of
contracts within the initia validity periods. The procedure for the constitution of the Tender
Boards and Tender Evaluation Committees should be streamlined to cut down the processing
period. The number of Standing Tender Boards and TECs should be increased, in particular if
they need to meet at short notice. The multi layered review and approval process, particularly
for large value contracts, should be simplified to expedite the process and minimize
opportunities for mal practices and corruption (Section A.2.22).

1.9 Electronic tendering

Electronic tendering procedures should be introduced progressively. Systems could be piloted
initially in selected Implementing Agencies, for example in the Railways and Electricity
Departments. This will substantially increase transparency, efficiency and reduce scope for
mal practices and corruption. GOSL should also encourage the use of documents and forms
downloaded from the web for various transactions (Section A.2.35).

1.10 Procurement training Master Plan

Training courses should be developed for various levels of staff (administrative and policy
making, senior managers, professionals in procurement, law, audit and Bribery Commission)
on Public Procurement Policies, Rules, Good practices, Standard tender Documents,
Evauation of Tenders, Contract Management etc. The Training Master Plan prepared by the
ADB financed TA Consultants should be reviewed, updated and implemented. Universities
should be encouraged to include ‘Public Procurement’, ‘Contract Administration’ topics in
Engineering, Commerce, Law and Business Management courses (Section A.3.2 and 3.4).

1.11 Technical and Performance Auditing

Technical and Performance Auditing should be institutionalised by the creation of an
independent organization or at least strengthening the Auditor General’s Department to
conduct such Audits. Technical expertise could be hired as and when needed. This
mechanism will improve quality and help minimize corrupt practices (Section A.4.1).

1.12 Registration for contracts of high value

Discontinue the requirement of registration for: Contractors tendering for works of value
more than Rs.5 M; and Suppliers/Vendors for materials, goods and equipment of value above
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the threshold limit for which open tenders are invited. Minimum post-qualification criteria for
award of contract should be incorporated in the tender documents (Section A.2.10).

1.13 Maintenance of Data Book/Schedule of Rates
Guidelines should specify procedures for review and revision of the Data Book - which forms
the basis for the preparation of the Schedule of Rates - to reflect new materials, works

methods, definition of overheads etc. Guidelines should include linkages to the Financia
Regulations relating to updating of the Data Book (Section A.2.3).

2. Minor Recommendations

2.1 Revision of Guidelines
211 Procurement planning

Guidelines should specify procedures for detailed procurement and logistics planning,
contract packaging, and scheduling of funding for all development projects.
Procurement planning should be done well before implementation commences (Section
A.21).

2.1.2 Preparation of estimates

Guidelines should include linkages to the Financial Regulations relating to preparation
of estimates (Section A.2.2).

2.1.3 Methods of procurement

Guidelines should specify the various methods of procurement, the situations where
they are to be followed, and the steps to be followed for each method of Procurement
(SectionA.2.5) .

214 Typesof contracts

Guidelines should specify the various types of contracts such as Item Rate, Lump Sum,
Percentage Rate, Materias Supply, Labour, Design and Build (Turnkey), Management
Contracts, the situations where they should be used and the tender documents to be
used for each type (Section A.2.6).

215 Securitiesand guarantees
Formats for securities and guarantees should be standardized and harmonized,

removing all inconsistencies within and between Guidelines and SBDs. They should be
unconditional and preferably in the form of bank guarantees(Section A.2.8).
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2.1.6 Prequalification

Mandatory limit for pre-qualification (Rs.1000 M) should be reduced to Rs.500 M and
adopt post - qualification from Rs.5 M to Rs.500 M with optional pre-qualification
from Rs.100 M to Rs.500 M (Section A.2.9).

2.1.7 Two-envelope, two-stage systems

Use of the two envel ope system should be prohibited, except for special cases approved
by the Secretary of the concerned Ministry. Use of the two stage tender system should
be prescribed for procurement of complex equipment/plant and installation (Section
A.2.11).

2.1.8 Tender validity

Guidelines should specify reasonable tender validity periods for different values and
categories of works/supplies. SBDs should incorporate a provision for the increase of
prices at a pre-disclosed rate (linked to the country; inflation) for extension of tender
validity period beyond a specified period (eg. two months) from the date of expiry of
the original tender validity period (Section A.2.12).

2.1.9 Priceadjustment

Price Adjustment should be mandated for al works contracts of value more than Rs.5
M and completion period of more than 12 months. Price Adjustment should be made
applicable from the date of opening of tenders (Section A.2.13).

2.1.10 Contract administration

Guidelines should provide additional guidance on contract administration including
handling of variations, claims, obligation of parties, breach of contract and damages
(Section A.2.14).

2.1.11 Scaleof publicity

Guidelines should specify the scale of publicity for different methods of procurement,
based on cost estimate, and threshold value for publication in the Government Gazette
(Section A.2.15).

2.1.12 Sale of tender documents

Guidelines should specify procedures for sale of tender documents. Documents should
be made available for sale (including by mail), up to aday prior to the deadline date of
submission and opening of tenders, to avoid the chances for collusion (Section A.2.16).

2.1.13 Pretender meetings

Guidelines should specify procedures for conducting pre-tender meetings and follow
up action (Section A.2.18).
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2.1.14 Tender withdrawals and modifications

Guidelines should specify procedures for submission of ‘Withdrawal of and
‘Modificationsto’ tenders (Section A.2.18).

2.1.15 Tender opening

Procedures should be harmonized for opening of tenders, removing al inconsistencies
within and between Guidelines and SBDs (Section A.2.19).

2.1.16 Preiminary examination of tenders

Procedures for dealing with correction of errors during preliminary examination of
tenders should be reviewed and revised, removing all inconsistencies within and
between Guidelines and SBDs (Section A.2.20).

2.1.17 Preferences

Guidelines should be amended to exclude al preferences except for domestic
preference to local manufacturers in respect of International/ Worldwide tenders
(Section A.2.21).

2.1.18 Insurance

Guidelines should specify the insurance requirements in respect of Works, Goods and
Services Procurement and these should not be restrictive (Section A.2.26).

2.1.19 Inspection

Guidelines should specify requirements for third party inspection in respect of all
contracts costing above Rs.100M (Section A.2.27).

2.1.20 Repeat orders

Guidelines should prohibit repeat orders (Section A.2.29).

2.1.21 Adjudication/Dispute resolution

Guidelines should provide for appointment of an Adjudicator (for al contracts above
Rs.5 M) and Dispute Resolution Board/or Dispute Resolution Expert (for contracts
above Rs.500 M) for settlement of dispute. The Arbitration Act should be reviewed and
inadequacies rectified, in conformity with international practices (Section A2.31).
2.1.22 Unbalanced tenders

Guidelines should specify procedures for treatment of unbalanced bids and unrealistic

rates. The procedures should be uniform, smple and workable, regardless of source of
funding (Section A.2.33).
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2.2

2.3

Procurement monitoring and contractor performance database

An up to date computerized monitoring system for procurement tracking and a
contractor performance database (published on the PSB web site) should be maintained
(Section A.2.24 and A.2.28).

Blacklisting

Comprehensive rules for ‘Blacklisting' of contractors/suppliers/firms for a specified
period or permanently should be framed to include all offences such as furnishing of
false information, default, submission of false Bid Bonds or Guarantees, mora
turpitude, conviction by court, inability to justify high rates quoted, collusion,
assignment of contract, non-payment of government dues (Section A.2.30).

3. General Recommendations

31

3.2

3.3

Bribery Commission and Auditor General’s Department

Strengthen the institution of the Bribery Commission and the Auditor General’s
Department (Section A .4).

Seminars and workshops

Conduct Seminars and Workshops for the business community to explain the Act and
Guidelines (even during formulation) for Public Procurement, Standard Tender
Documents, and other new initiatives and to obtain feed back. Sponsor and encourage
training classes for construction contractors on types of contracts, tender preparation,
Financial management, contract administration, related law etc.

Code of Conduct

Prescribe a ‘Code of Conduct’ for procurement professionals and the business
community who wish to participate in public procurement.
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D. Recommended Action Plan

1. Sequential Actions Summarized by Major Categories
The sequentia actions for implementation of the Procurement Reforms by Category are :
1.1 Category 1: Long Term Actions

1 Introduction of Public Procurement Law (Item 1.1)
2. Training and Workshops (Items 1.10 and 3.2)

12 Category 2: Medium Term Actions

Creation of Procurement Regulatory Agency (Item 1.2)

Establishment of Accreditation System (Item 1.4)

Strengthening of Bribery Commission and Auditor General’s Department (Item 3.1)
Introduction of Code of Conduct/Ethics Oversight (Item 3.3)

Introduction of Electronic Tendering (Item 1.9)

Creation of Procurement Tracking System and Contractor Database (Item 2.2)
Revise Procedures for Registration of Contractors (Item 1.12)

Introduction of Technical and Performance Auditing (Item 1.11)

Revision of Data Book/Schedule of Rates (Item 1.13)

WCoNoUA~MWNE

1.3 Category 3: Short Term Actions

Strengthening of the Procurement Support Bureau (Item 1.3)
Simplification of Review and Approval Process (Item 1.8)
Revision of Guidelines (Items 1.7 and 2.1)

New SBDs (Items 1.6)

Standardization of Goods Specifications (Item 1.5)

agpLODE

1.4 Measuresto be taken by Government/ Private Sector

All the above actions are to be taken by the Government, following consultations with the
Private Sector in areas where they are directly involved/affected.

1.5 Measuresto betaken by Bank and other Donors/ Organizations

The Donor Agencies should support the procurement reform process, providing technica
support for implementation of the Action Plan. The Donors should take a proactive role in
helping to periodically review the progress, identify bottlenecks and help GOSL overcome
them.

1.6 Technical and financial assistance
Technica and Financial Assistance would be required for drafting the new Procurement Law

revising the Guidelines, and preparing standard SBDs and functiona specifications,
development of training plan and materias, strengthening of institutions for imparting
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training; development of curricula for procurement related courses run by academic
ingtitutions; e-governance and e-commerce. Estimated cost US$0.75 Million

1.7 Timetable

The time table for implementation of the Action Plan is shown in Table 3 of Volume | of this
CPAR.

1.8 Potential sources of financing

World Bank, ADB, JBIC and other multi- and bilateral financing agencies through a
Technica Assistance Project or financing from already approved Project/s.

1.9 Monitoring and follow-up plans

One of the Donors could be the lead agency with active support and cooperation from other
donor agencies for monitoring and taking follow up action. The Task Manager should be
assisted by a full time Procurement Speciaist, who would closdly monitor the progress,
coordinate the output of the Consultants and liaise with PSB and GOSL. The PSB should
prepare quarterly progress reports, which may be reviewed by the Financing Agencies.

After the finalization of the CPAR, an agreed action plan with monitorable milestones should
be drawn up. PSB should be made responsible for implementation of the Action Plan.
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Attachment 1

QUESTIONNAIRE FOR GOVERNMENT

A. LEGAL FRAMEWORK

A.1l. GENERAL FEATURES

Sl.No. Question Reply

A.1.1 | What isthe legal system in the country? (i.e. Common/Civil Law/Socialist/Shariyat
or other

A.1.2 | What isthe form of Government (i.e. federal or centralized)

A.1.3 | Doesthe Constitution contain any provision directly bearing on public sector
procurement? (If so describe)

A.1.4 | Isthe Country asignatory to the Agreement on Government procurement of the
World Trade Organization?

A.15 | Doesthe basic Contract Law contain any provision directly bearing on public sector
procurement? (If so describe)

A.1.6 | Isthere aseparate body of law, which regulates public sector procurement, or isit
governed by regulationsissued under an organic finance act?

A.1.7 | Do other bodies of law regulating associated aspects of procurement contain
provisions, which are directly related to problems identified within the local system?
(e.g. Labour, tax, customs, insurance, and banking laws, foreign exchange controls
or laws defining national standards— If so describe)

A.1.8 | Isthe procurement system clear, comprehensive and consistent? Does it cover all
essential aspects with no unduly complicated, unnecessary, conflicting or outdated
regulations and are rules found in various distinct sources or within awell-
coordinated legal framework?

A.19 | Isthehierarchy of sources of procurement rules well established?

A.1.10 | Do the same rules apply to central and local governments?
A.1.11 | Arethere procurement rules established for parastatals? Describe.
A.1.12 | Isthe procurement function decentralized? If so describe basic structure, name of the

main decentralized procurement entities and indicate whether their role, rights and
responsibilities are clearly delegated in writing.
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SI.No. Question Reply

A.1.13 | Isthere entity (ies) with oversight responsibilities for procurement functions
throughout public administration (e.g. with primary regulatory powers, responsible
for harmonization of rules and monitoring of compliance)? If so, identify and
describe responsibilities and structure. Is it operationally involved in procurement?
Isit the Central tender Board?

A.1.14 | Isthere aCentral Tender Board or asimilar institution? What are its duties and
responsibilities? Do the procuring entities or the Central tender Board issue the
award recommendations?

A.1.15 | Doesthe system allow/facilitate the introduction of new and innovative techniques
and contracting practices without compromising basic principles?

A.1.16 | Arethere rules/procedures regarding bidder suspension and debarment?

A.1.17 | Isthe country a member of regiona trade/custom agreements? (If so, specify)

A.1.18 | Arethere primary/secondary boycotts? (Specify)

A.1.19 | Arethere provisions regarding preferences for particular categories of suppliers of
goods and services? (Specify) Is the purchasing entity compensated by the
government for awarding contracts to higher cost national or local firms?

A.1.20 | Are provisions on domestic/international arbitration codified? (If so, specify in
which statute). Are the Arbitration rules applicable to procurement contracts? Do
they incorporate international rules?

A.1.21 | If domestic rulesarein force, are they generaly in line with established principles
such as those embodied in the UNCITRAL rules? (Highlight major differences)

A.1.22 | Isthe country a member of the New Y ork Convention on the Recognition of Foreign
Arbitral awards?

A.1.23 | Aretherelaws or regulations governing policies and procedures for awarding

concessions/contracts for private sector provision/operation of power, water or other
infrastructure facilities? (BOO, BOT etc.) Do any general conditions of contract
apply as a matter of law or regulation?
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A.2. BASIS OF TRANSPARENCY

SI.No. Question Reply

A2l Isthere alegal or regulatory requirement for public disclosure of procurement legal
texts?

A.2.2 Are there mandatory requirements for maintaining written records of procurement?
Are they available to the general public?

A.23 Are requirements for advertisement of contracting opportunities adequate? Isthe
country’s national gazette published in atimely fashion? Isit available to the general
public?

A.2.4 Are requirements regarding public bid opening, if any adequate?

A.25 Are negotiations after bid opening or award selection generally forbidden?

A.2.6 Do rulesfor negotiated procurement, if any, provide the basis for afair and
transparent process? Detail.

A.2.7 Are conditions for use of various procurement methods clearly established and is
there an explicit requirement that open competitive bidding is the preferred or
default
method?

A.2.8 Is there arequirement of public notice of contract awards?

A.29 Are summaries of information about public procurement published (e.g. number of
bids received, number of contracts awarded, names of successful bidders)? If so
describe scope and frequency.

A.2.10 | Does government hold regular meetings with the business community to discuss
public procurement issues?

A.2.11 | Isthereaconflict of interest policy in effect? (If so, describe its essential features)

A.2.12 | Arethelawson bribery of government officials enforced? Do government bidding

documents and contracts contain anti-bribery and anti-corruption conditions?
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A.3. BASIS OF ACCOUNTABILITY OF PROCUREMENT OFFICIALS

Sl.No. Question Reply
A.3.1 | Aregovernment employees expected to follow a published code of ethics? If so
describe its basic features?
A32 How easy isit for biddersto report bribes by others and solicitation/extortion of
bribes by government officials?
A.33 Do bidders have adequate access to administrative or judicial review/appeal ?
A.34 Are there measures/initiatives to curb/control corruption, e.g. anti-corruption statutes
and/or bodies, whistle-blower statutes, comprehensive reforms of the civil
service/judiciary, regional initiatives, provisionsin the criminal law, anti-bribery
provisions, etc.? If so, describe.
B. TRADE PRACTICES
SI.No. Question Reply
B.1 Are foreign firms engaged in trade with the country required to use a national agent?
B.2 Are there indications that over-invoicing and/or under-invoicing are common
practices? For which purposes?
B.3 Are goods frequently described incorrectly on the invoices?
SI.No. Question Reply
B.4 Are there indications that import documents are falsely labelled?
B.5 Is there evidence of any other trade malpractice affecting public sector procurement?
B.6 Is there a pre-shipment verification program? Who conducts the inspections? What
goods are included?
B.7 Isthere athreshold for pre-shipment inspection? What is the amount?
B.8 If pre-shipment inspection is conducted by a private company, what is the duration
of the contract with the company?
B.9 I's pre-shipment inspection, if any, conducted according to generally established
procedures? Are there indications that the inspection is not effective?
B.10 Are goods also normally inspected upon arrival ?
B.11 Are inspection procedures in conformance with established practice?




Sri Lanka CPAR-Vol. |1

page 127 of 144

SI.No. Question Reply

B.12 Do pre-shipment/post-shipment inspection, if any; unduly increase the procurement
lead-time?

B.13 I's counter-trade used? Barter agreements? |n which percentage of the country’s total
trade? For which commodities?

B.14 Arethe ICC'sINCOTERMS generally understood and commonly used in the
country? Are other trade terms used? What are the most commonly used
INCOTERMS? FOB? CIP? CFR? DDP?

B.15 Are there indications suggesting price-fixing in open bidding?

B.16 Are licensing and customs procedure generally transparent and efficient?

B.17 Are “facilitation’ payments normally necessary to clear goods through customs,
obtain work permits for expatriate labour, process monthly payment
certificates/invoices?

B.18 Islocal staff familiar with shipping and other trade documents? With documentary
credits?

B.19 Islocal staff experienced inimport planning and importation procedures?

C. FINANCIAL FRAMEWORK

SI.No. Question Reply

C1l Are banks capable of issuing Letters of Credit?

C2 Are banks generally credit worthy?

C3 Can bid, performance and advance payment securities be obtained easily locally?
What formats are permitted? Bank Guarantees? Bonds? Other? Provide details on
cost if available.

CA4 Are the requirements of issuance of bid, performance and other securitiesto local
contractors/suppliers reasonable?

C5 Do local suppliers/contractors have reasonable access to credit?

C6 Do implementing agencies obtain budgetary authorization for contract payments
falling due beyond the current financial year?

Cc7 Are magjor projects or programs clearly identified in government budget estimates?
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SI.No. Question Reply
C8 What procedures are followed to ensure procuring entity obtains budget

authorization prior to inviting bids?
Cc9 Do procuring entities reliably receive the monies authorized? Or is the budget

subject to revision during the year by arestrictive cash rel ease system?

D. PUBLIC SECTOR PROCUREMENT
D.1. VOLUMES

SI.No. Question Reply
D.11 What are the approximate annual values of public procurement of goods, works and

consultant services respectively? If possible, distinguish between procurements for

projects and ongoing programs.
D.1.2 What are the approximate percentages of goods, works and consultant services

financed by external donors?
D.1.3 What percentage of public procurement follows competitive bidding procedures?

Other methods?
D.14 What percentage of competitively bid procurement is donor financed?

D.2. GENERAL RISK ASSESSMENT

SI.No. Question Reply
D.21 Isthe public sector procurement profession held in high regard?
D.2.2 | Arepay levelsfor procurement professionals comparable to that for other public and

private sector technical specialists? Give current range of monthly salaries.
D.2.3 Is the procurement profession generally staffed with honest and capable individual s?
D.24 Does a code of ethics exist that procurement professional's are expected to follow?
D.25 Are the authorities relating to procurement clearly delegated to the entities carrying

out the process? Are the applicable procedures clearly defined?
D.2.6 Are the procurement decisions are ever over ridden by higher governmental

agencies? If so, by whom? To what degree is the procurement decision-making
process independent from politics?




Sri Lanka CPAR-Vol. |1

page 129 of 144

SI.No. Question Reply

D.2.7 Does the highest level of government encourage /support/enforce compliance with
existing procurement regulations? Are violations investigated and procurement/other
responsible officials held accountable?

D.3. ORGANIZATION

Sl.No. Question Reply

D.3.1 I's appropriate information on procurement adequately disseminated (i.e.
Procurement staff are aware of updated rules and thresholds and other issues
relevant to their assigned responsibilities)?

D.3.2 | Arethe procurement and supply management functions clearly distinguished?

D.3.3 Is contracting authority reasonably delegated (i.e. there are no unnecessary levels of
approvals or cumbersome procedures)?

D.34 Are threshold for contracting powers regularly updated?

D.35 Do procuring entities have internal quality control mechanisms? Are they regularly
audited?

D.3.6 Are procurement staff experienced in international procurement?

D.3.7 Is career advancement primarily based on job-related accomplishments and factors?

D.3.8 Do adequate formal and on-the-job training programs exist for entry-and higher
level procurement staff that contribute to proper professional career development?

D.39 Aretheir additional training resources in the country which are currently utilized or
that could be utilized to complement Government/donor-administered programs
(e.g. Universities and Private ingtitutions)?

D.3.10 | Did previoustraining programs lead to an obvious improvement in the quality/
productivity of procurement work?

D.3.11 | Do procurement staff have adequate project /contract management capabilities?

D.3.12 | Areprocurement agents used? Under what circumstances? How are they selected?
Describe normal basis for compensation and contract duration.

D.3.13 | Isprocurement monitoring and administration computerized? How adequately do

procurement entities track the key steps in the procurement and collect appropriate
project-related cost and schedule information?
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D.4.GENERAL EXPERIENCE

SI.No. Question Reply

D.4.1 Are government organizations generally perceived by suppliers/contractors/the
public asfair and efficient in their procurement practices?

D.4.2 Has the country been rated in Transparency International Corruption surveys? What
results?

D.5. EXPERIENCE WITH WORLD BANK ASSISTED PROJECTS

Sl.No. Question Reply

D.5.1 How many Bank financed projects have been completed in the country? Are now
underway? In which sector?

D.5.2 Which organizations are responsible for procurement in these projects?

D.5.3 | What threshold for prior review for goods, works and consultant services are
currently in effect for ongoing projects? Are they the same for al projects?

D.54 Do project audits/compl etion reports/supervision reports indicate significant
procurement problems? Any case of misprocurement ? Describe.

D.55 Have procurement issues caused serious implementation delays, cost overruns,
disbursement delays? Describe.

D.5.6 Are there alarge number of complaints about procurement procedures, selections
decisions in the country?

D.5.7 Are contracts generally awarded within the planned, usual time frame required for
similar operations by experienced and efficient organizations?

D.5.8 Are there serious problems or conflicts between local practices and World bank

Guidelines which should be addressed on an interim basis pending implementation
of recommended long-term action plans?
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Attachment 2

QUESTIONNAIRE FOR IMPLEMENTING AGENCIES
1.0 LEGAL FRAMEWORK

1.1 GENERAL FEATURES

S.No Question Reply

1.1.1 | Isyour organization a government department, or a state or national corporation, or
aparastatal enterprise? If it is a state or national corporation or parastatal enterprise,
furnish details of owners, date of incorporation, Memorandum/Articles of
Association and list of Board of Directors. etc.

1.1.2 | What are the applicable laws/regulations/government orders to the procurement
activitiesin your organization? Are any procurement manual/rules prescribed by
your organization? Furnish a copy of the same or furnish reference, issuing authority
and date of last revision.

1.1.3 | What isthe hierarchy of the sources of procurement rules?

1.1.4 | Isthere adocument in your organization containing procurement policy and
delegation of powersto different levels ? If yes, furnish a copy.

1.1.5 | Isthe procurement function of your organization centralized or decentralized and
carried out by different procurement entities at different locations? If decentralized
describe the basic structure of procurement unit, name of procurement entities, their
role and responsibilities and delegation available to them.

1.1.6 | Isthere aCentral Tender Board/Committee or similar set up? Or isthere a Tender
Evaluation Committee on a case by case basis? Who approves the award
recommendations of the Committee?

1.1.7 | Arethererules/procedures regarding bidder suspension and debarment (black
listing)?

1.1.8 | Arethere prescribed procedures for the settlement of contractual disputes? Furnish
details along with copy of relevant orders.
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1.2 TRANSPARENCY

SI.No

Question

Reply

121

Isthere alegal or regulatory requirement for public disclosure of procurement legal
texts?

122

Are there mandatory requirements for maintaining written records of procurement?
Are they available to the general public?

123

What are the requirements for advertisement of contracting opportunities?

Furnish a copy of the standing instructionsif any.

124

Doesthe national gazette contain advertisements for contracts? Isit published in a
timely fashion? Isit available to the general public?

125

What are the requirements of public bid opening? Furnish a copy of the standing
instructionsif any.

126

What are the threshold limits for use of various procurement methods i.e. open
competitive bidding, shopping, direct contracting etc.?

1.2.7

What are the rules/practices of the Organization in respect of price negotiations for
goods, works and consultancy?

128

Isbid and performance securitiesinsisted for all classes and values of contracts and
from all bidders/suppliers/contractors? Are any exemptions permitted? Furnish
details along with copy of orders/standing instructions if any.

129

Are any preferences (prices or any conditions of contract) granted any class of
bidders/suppliers/contractors? If so, please furnish complete details along with copy
of relevant orders or standing instructions.

1.2.10

Are summaries of information about public procurement published (e.g. number of
bids received, number of contracts awarded, names of successful bidders etc.) If so,
describe scope and frequency along with copy of orders or standing instructions if
any.

1211

Does your organization hold regular meetings with the business community to
discuss public procurement issues? Furnish details. What follow-up actions are taken
on such meetings?

1212

Arethere any rules for prevention of conflict of interest in case of staff who deal
with bids as well as Firmg/Consultants' complaints who participate in the bidding?
Describe its essential features with copy of orders or standing instruction if any.
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S.No Question Reply
1.2.13 | Arethere any provisionsin the bidding documents and contracts regarding anti-

bribery and anti-corruption conditions? Furnish details

1.3 ACCOUNTABILITY

SI.No Question Reply
1.3.1 | Arethe employees of the Organization expected to follow a published code of

ethics? If so, describe its basic features.
1.3.2 | What isthe system in the Organization to handle bidder’ s/supplier’ s/contractor’s

representations/complaints before contract award/after contract award? Furnish

details.

2.0 PROCUREMENT OF GOODS/WORKS/SERVICES
2.1 PROCUREMENT UNIT

SI.No Question Reply
2.1.1 | Describe the general staffing of the procurement unit. Furnish procurement staffing

chart including the number of staff at each level. Also furnish thelist of

projects/tasks in hand and details of the staff assigned to these projects/tasks.
2.1.2 | Istherearoledirectory for various levels of procurement staff as also the

qualification and experience required?
2.1.3 | Furnish academic qualifications of key procurement staff. Has there been major staff

turnover in the past five years? Furnish details.
2.1.4 | How are staff needs assessed? Who does it? How frequently? Are there current gaps

on staffing needs?
2.1.5 | How are procurement staff selected and recruited?
2.1.6 | Isthere awell-documented Procurement Manual? If so, furnish a copy of the same.
2.1.7 | How often isthe Procurement Manual updated? Who is responsible for this task?
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their recommendations?

S.No Question Reply

2.1.8 | What are the thresholds for contracting powers? When wasiit last updated? Are they
regularly updated? Furnish details along with copy of order or standing instruction.

2.1.9 | Isthe procurement staff aware of the updated rules and thresholds and other issues
relevant to their assigned responsibilities?

2.1.10 | Isthe procurement staff experienced in handling contracts concluded following
International Competitive Bidding procedures involving import planning and
importation procedures?

2.1.11 | How are entry and higher-level procurement staff trained? How many training
programs were conducted for them? Who conducted these programs? Were they in-
house or external?

2.1.12 | What are the financial powers available to the procurement unit? How do award
recommendations get processed? Are there review committees?

2.1.13 | Isthe set-up for material §/stores management part of procurement set-up or
separate? Furnish details.

2.1.14 | Hasthe procurement unit handled World Bank financed or Internationally funded
procurement in the past? When? What value? Furnish details.

2.1.15 | Are procurement agents used? Under what circumstances? How are they selected?
Furnish details

2.1.16 | Isprocurement monitoring and administration computerized? How adequately do
procurement entities track the key steps in the procurement process and collect
appropriate project related cost and schedule information?

2.1.17 | What isthe source of legal advice available to the procurement unit (both internal
and external)?

2.1.18 | What entities carry out audit functions internal and external ?

2.1.19 | What isthe mechanism for the review of the audit reports and for implementation of
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2.2 PLANNING
S.No Question Reply
2.2.1 | What were the budget figures for your organization for the last three years (1999-

2000 to 2001-2002) in respect of Bank or other externally aided projects and
Government projects; Give break up showing establishment, operation and
maintenance and investment operation involving original works and procurement of
equipment.

222

What was the approximate volume of procurement (works, goods, consultancy
servicesO in your organization for the last three years (1999-2000 to 2001-2002) in
respect of Bank or other externally aided projects and Government projects

223

Are Project Implementation Units adequately staffed with trained procurement,
planning, scheduling, expediting and cost estimating personnel ?

224

Isoveral planning for complex goods, works and other contracts donein sufficient
detail to produce realistic project d3efinition, achievable completion schedules and
accurate cost estimates?

225

Please furnish a copy of the procurement plan prepared for atypical project? How is
the duration for the various procurement activities estimated? Who prepares these
plans? What are the experiences in adhering to these plans? Furnish details.

226

How are the procurement plans monitored? How is timely award of contracts
ensured? Who intervenes in case of delays?

227

List all procurement activities from issue of notice inviting bids to award of contract
indicating the department /level responsible for each activity.

2.2.8

Isthe early technical and financial planning well co-ordinated so that those contracts
are fully funded when work needs to begin, based on accurate cost estimates?

229

Are appropriate methodol ogies used to plan inter-related procurement activities on
large projects (e.g. the critical path method)? Please furnish atypical planning done
for any major project.

2.2.10

How are bidding/packaging strategies for project procurement (such asitem basis,
supply, supply-cum-erection, turnkey etc.) decided? Are there any written rules for
guidance? Furnish details.

2211

Are completion schedules generally met for goods, works and consultant services
contracts? If not, what is the major cause for slippage? Furnish data and explain
what steps are taken/contempl ated to reduce these slippages? I s sufficient time
generally allowed for reviews/clearances?

2212

Do procurement units regularly conduct market surveys to update their knowledge
of prevailing prices for goods? If not, what is the basis of forming cost estimates
before inviting the bids? Furnish details. For civil works what data—bank (analysis)
is used? When was it compiled? When was it reviewed and updated? Furnish details

2213

Are procedures and methodologies for planning procurement of recurrent items (i.e.
inventory control, forecasting of future requirements, classification, coding,
accounting/financial management, spare parts management and delivery systems)
adequate?
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2.3 DOCUMENT PREPARATION

SI.No

Question

Reply

231

How are the estimates of costs prepared for Works and Goods: In case of Works are
they prepared on the basis of the Schedule of Rates? If so, what is the basis of
revision of Schedule of Rates? |sthere a Data-book for the analysis of the rates?
When was the data-book last updated? Furnish details.

232

Do standard documents exist for goods, works and other types of contract? List. Are
international contract formats used? If so, identify. Furnish copy of each document.

233

If standard documents do not exist furnish copy of each of the bidding documents
/conditions of contract generally adopted for various categories of contract (works,
goods and services).

234

Are there separate documents for international and national competitive bidding not
financed by external agencies (World Bank, Asian Development Bank etc.)?

235

Do Instructions to Bidders (ITBs) contain all information necessary to prepare
responsive bids and clearly understand eval uation criteria and their method of
application? Do they contain other necessary information such as eligibility
requirements, basis of bid, language and currency of bids, common currency for
purposes of evaluation, source and date of exchange rates, etc.? Are sample forms
and appropriate sections of the documents provided?

236

Are bidders required to provide bid security (earnest money)? What is the usual
amount prescribed? What are the forms in which the bidders are required to furnish
bid security? Furnish details.

237

Aretechnical specifications for goods/ works prepared in-house or through
consultants?

238

Are the contractors made responsible for all materials or the department supplies
some materials? What is the reason for departmental supply of materials?

239

Is pre- or post-qualification provided for? What are the principles followed in
determination of pre- or post-qualification criteria? Is there aformal system of
framing and approving such criteriain the organization?

2.3.10

Are conditions of contract generally equitable? Do they provide adequate coverage
for most important commercial and legal issues (for the method of procurement,
size, nature and type of contract used) and provide adequate protection to the
Government, without putting undue risk on bidders?

2311

Arethere any prescribed rules for shopping? Furnish copy.

2312

Isthere any standard format for inviting quotations from firms? Furnish copy.

2313

Are standard purchase orders used for shopping? Furnish copy.
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2.4 PRE-QUALIFICATION

SI.No

Question

Reply

241

What are the types of contracts for which pre-quaification is carried out? Works?
Goods? Others?

242

Are standard pre-qualification documents used? Do they clearly and completely
describe @l the prerequisites for submitting responsive applications for pre-
qudlification? Isfinancial information routinely requested and critically evaluated to
assess an applicant’ s financial capacity to perform? Furnish a copy of the document
used.

243

Do you or your units procurement entities verify prior to contract award if a
successful bidder continues to meet pre-qualification requirements?

244

Isthe pre-qualification process fair and transparent? Are decisions made promptly?
Areforeign firms allowed to apply?

245

Are foreign suppliers required to have an agent within the country in order to qualify
to bid for goods and services?

24.6

Do you maintain updated lists of qualified suppliers and contractors and updated
market information on commonly procured goods, including spares and
consumables? I's supplier and contractor participation/ performance routinely
evaluated and are any standing lists of pre-qualified suppliers and contractors
updated and modified based on this information. Can new comers readily apply and
be qualified? During the last two years how many new firms were added to the list
and how many were deleted or temporarily debarred from participation?

25ADVERTISEMENT; ISSUE OR SALE OF DOCUMENTS

SI.No

Question

Reply

251

Are contracts to be awarded by competitive bidding publicly advertised? Are there
any standing instructions on the scale of newspaper advertisement for various
contracts? Furnish acopy of theinstructions, if any

252

Are the documents issued or sold at a cost? How the cost of document is fixed? Are
there any standing instructions? Furnish if any.

253

Isthere any formal or informal system of checking the credentials of prospective
bidders before sale of bidding documents or is the bidding document issued/sold
freely for all applicants who remit the requisite amount?

254

Isthere a system of registration of firms for supply of goods/construction of works?
What are the procedures for registration of firms? Are the firms categorized? If so
what isthe basis of categorization? Arethere any prescribed rules? If so, please
furnish copy.

255

Is sufficient time allowed to obtain documents and prepare bids? Are there any
standing instructions regarding this? If so, please furnish copy.
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S.No Question Reply
25.6 | Arebidding documents made available for sale on the date the sale is to start as per

notice?
25.7 | Isthe sale of bidding document restricted to a definite number of days or isit open

till aday prior to the last date for receipt of bids? Are there any standing instructions
regarding this? If so, please provide copy.

2.6 COMMUNICATIONS BETWEEN BIDDERS AND THE PROCUREMENT UNIT/ENTITIES

SI.No Question Reply

2.6.1 | Arepre-bid conferencesheld? If so, in what types of contracts? Are there any
standing instructions on the above? If so, please furnish copy.

2.6.2 | Arerequestsfor clarification answered promptly and completely in awritten form?

2.6.3 | Areclarifications, minutes of pre-bid conference, if any, and modifications of the
documents promptly communicated to all prospective bidders?

2.6.4 | Arebidders afforded sufficient time to revise their bids following a modification of
the document? Is there any minimum period prescribed?

2.6.5 | Do procuring entities maintain accurate records of all communications with the
bidders (before and after the deadline for submission of bids)?

2.6.6 | Arethere communications between the procuring entities and the bidders, other than
appropriate requests for clarification of a bid made by the evaluating committee?

2.6.7 | Isasking for clarification on a bid is routine or exception? What is the nature of
clarification normally asked (isit on the qualification or on the substance of the
bid)?

2.7 RECEIPT AND OPENING OF BIDS

SI.No Question Reply

2.7.1 | How are hidsreceived prior to the dead line stored/handled? Furnish details

2.7.2 | Isthere asystem of using a Tender box for receipt and storing of bids? How does it
function? Are there any rules prescribed? If so, please furnish copy.

2.7.3 | What isthe usual time gap between the deadline for submission of bids and its
opening?

2.7.4 | Arepublic bid openings conducted? Who are invited/permitted to attend bid

opening (both from the bidder’ s and procurement entity’ s side)?
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SI.No

Question

Reply

275

What is the bid opening procedure? What information is read out and recorded at the
meeting? Are minutes of bid opening separately drawn OR only aregister is
mai ntai ned?

2.7.6

Are all bids received opened and read out at the time of bid opening? Or isthere a
system in which bids not accompanied by a bid security or of inadequate value not
opened at all?

2.1.7

What is the procedure adopted in respect of bids (i) received after the deadline for
submission; (ii) received by the procurement entity but not opened; and (iii) received
but already opened?

Furnish details

2.7.8

Do bid opening procedures differ for goods, works or other types of contracts? If so,
how?

279

Are twolthree envel opes bidding procedure followed? For what types of contracts
are these followed? I s there a system of receiving both unpriced technical proposal
and price bids together or separately at different stages? Furnish details.

2.8 BID EXAMINATION AND EVALUATION

SI.No

Question

Reply

281

What is the usual composition of bid evaluation committees for atypical (a) large
value contract, (b) small value contract? Furnish details indicating their powers.

282

Are evaluating committees appointed ad hoc for each evaluation? Or isthereisa
standing evaluation committee?

283

Are bid evaluation reports prepared containing all essential informationi.e. (a) a
clear and complete description of the evaluation process; (a) determination of the
responsiveness of bids on the basis of the documentary requirements described in
the documents and according to established practice; and (b) satisfaction of the
criteria specified in the bidding document, (¢) how the successful bidder's
qualification were verified? Furnish a copy of the format of evaluation report used.

284

Is the successful bidder’s qualification to perform the contract determined solely on
the basis of the criteria stated in the documents? How rigidly is this enforced? Are
there instances of relaxation of qualification criteria, while recommending for award
particularly in cases of lowest quoted offer? Furnish examples.

285

Based on the experiences of evaluation of bids furnish examples of (a) non-material
deviations or reservations; (b) material deviation or reservations; for various types of
contracts say goods, works, consultancy etc. Furnish examples where the bids are
treated as non-responsive for each type of contract as above.

2.8.6

Are there instances when all the participating bids are declared as non-responsive or
all bidders do not meet the specified qualification criteria? Furnish examples.

287

Isthere a counter-offer system followed? What are the rules for such counter-offers?
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SI.No

Question

Reply

2.8.8

Describe any significant differences between goods and works procurement relating
tothe above, i.e, 2.8.3t02.8.7

289

Furnish the following information in respect of contracts (value more than the
equivalent of $100,000) awarded in the past three years (1999-2000 to 2001-2002)
through International and National competitive bidding (separately), with break-up
under categories of (i) goods plus supply and erection; (ii) works
1. Description of contract (goods/works/supply and erect)
2. Whether the Project is Bank Financed or not (If Bank financed , give name
of Project and Credit Number)
Estimated cost:
Cost of work put to tender:
Date of issue of advertisement of NIT/IFB
Date of publication of NIT/IFB in press;
Details of papers or Gazette in which the NIT/IFB was published
Dates from which the tender documents were sold;
Whether single envelope or two or more envelope? If two envelope, date of
opening of first envelope (technical bid); date of opening of second
envelope (financial bid); Was the financial bid revised after opening of
financial bid? Was any technical bid rgjected and financial bid not opened?
10. Number of tender documents sold;
11. Date of closing for receipt of tenders;
12. Date of opening of tenders:
13. Number of tenders received and read;
14. Initial validity period specified in the tender documents;
15. Period of completion as specified in the tender document;
16. Date of holding negotiationsif any:
17. Reasons for negotiations,
18. Original tender amount and negotiated amount;
19. Authority accepting the tender;
20. Date of notification of award of the contract;
21. Date of Contract signature;
22. date of completion of work/supplies (if already completed)
23. Reasons for completion of contract

©COoNOO UMW

2.9 CONTRACT AWARD AND EFFECTIVENESS

SI.No

Question

Reply

291

What are the criteria generally adopted for award of contracts. Isit the lowest bid or
the lowest evaluated responsive bid that has been determined to be qualified to
perform the contract satisfactorily?

292

Are negotiations conducted with bidders on (@) price; (b) technical terms and
conditions; and (c) scope of work/supply/services, before or after selection? If so,
furnish examples.

293

Is your Organization fully authorized to conclude contracts or additional approvals
are required before contracts can be made effective?
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S.No Question Reply

2.9.4 | Furnishalist of financial instruments, which is acceptable for providing performance

security.

2.9.5 | Furnish acopy of the format used for submission of performance security in

contracts for (a) goods; and (b) works. What is considered as conditional/inadequate
performance security? Furnish examples.

2.9.6 | Describe any differences between goods and works relating to the abovei.e. 2.9.2 to

295
2.9.7 | Isrepeat order system followed? If so, what are the rules or standing instructions?
Furnish copy.
2.10 CONTRACT ADMINISTRATION
SI.No Question Reply

2101 Are there manual or computerized procurement and/or contract monitoring systems?
Furnish sampl e report/output

2.10.2 How are the receipts of goods/completion of works recorded? Are measurement
books used for this purpose? Does it form the basis for payment of goods/works?
What are the rules/codal instructionsin regard to the issue, recording and
mai ntenance of measurement books? Furnish relevant copy of the instructions/
extracts from the codes.

2.10.3 Are suppliers and contractors generally paid on time? Give the following datain
respect of contracts of value over the equivalent of $200,000 in respect of works and
equivalent of $50,000 in respect of goods concluded during the last three financial
years (1999-2000 to 2001 —2002):

1. Description of contract works/supply:

2. Vadue of contract:

3. Date of award of contract:

4. Date of invoice for advance and date of actual payment;

5. Datesof invoices for progress payment and date of actual payment:

6. Date of invoice for final payment and actual payment:

7. Reasonsif any for delay in payments: |f delayed, what steps are taken to
minimize these?

2.104 For delayed due payments does the contract provide for payment of interest? Are
there instances of interest being paid?

2105 What is the set-up for Technical/Quality Assurance and Inspection to ensure
compliance to specifications and conformance to quality by the Supplier/Contractor?

2.10.6 How is delivery of goods and services monitored?

2.10.7 Who manages transportation of goods to project store? Isit the responsibility of the
Supplier?

2.10.8 Describe in brief detail the stores and inventory management system in the

organization.
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SI.No

Question

Reply

2.10.9

What is the procedure for handling contract changes/variation in goods and works
contracts? In respect of civil works does the Contractor undertakes work prior to
issue of formal change order?

2.10.10

Are there instances when work stops due to delays in issue of formal change order?

21011

Are there instances of large variations in quantity beyond the limits envisaged in the
contract?

How are such situations handled? Furnish examples. In civil works contracts are
there problems dealing with variations? If so, how are they tackled?

2.10.12

Are there instances of contract execution delays due to (a) |ate release of inputs by
the Organization; or (b) unforeseen problems faced by the Supplier or the
Contractor? How are such disputes resolved? Furnish examples.

2.10.13

Are Contractor’s /Supplier’s disputes generally resolved by making a good faith
attempt through amicable settlement or through the process of
adjudication/arbitration?

2.10.14

How many contracts were awarded during the last three years ( 1998-1999 to 2000-
2001) and how many arbitration cases reported? How many were in favour of the
Supplier/Contractor? What was the amount of arbitral awards vis avis the contract
amounts in such contracts?

2.10.15

How are cases of non-performance or failure of contractor handled? Furnish
examples where with timely and skillful intervention the situation was retrieved. In
how many cases during the last few years, imposition of liquidated damages and
forfeiture of performance security were enforced.

2.10.16

Are works contracts supervised by independent Engineers or by representatives of
the Employer?

2.10.17

What is the set-up for inspection (pre-shipment/upon delivery) of goods? Isit in-
house or third party? Furnish details.

2.10.18

Are there instances of complaint by the Supplier on (a) delaysin carrying out
inspection; (b) over inspection; or (¢) improper rejection of goods and services/
Furnish examples.

2.10.19

What is the mechanism for handling Supplier/Contractor’s claims?

2.10.20

Furnish data on original contract period/contract cost vs. actual period of
completion/actual cost of completion of contract in respect of contracts concluded
during the last five years and reasons for large variation.

2.10.21

Are procurement eval uations/audits conducted? |f so, describe scope, frequency,
which carries them out etc. When was the last evaluation/audit done? What were the
main findings? What remedial actions were taken on the findings?

2.10.22

Isthere aformal system of contract closing? Furnish data for the last five years asto
(a) number of contracts completed; (b) number of cases where al amendments
including on-time extensions, if any, are issued and (c) number of contracts for
which final payments were rel eased.
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2.11 RECORD KEEPING

SI.No

Question

Reply

2111

For contracts awarded on the basis of competitive bidding, does the procurement
entity maintain complete record of the process, namely (i) copies of all public
advertisements, (ii) pre-qualification documents (if used), (iii) the pre-qualification
evaluation report documenting any decisions not to pre-qualify certain potential
bidders, (iv) the bidding documents and any addenda, (v) arecord of any pre-bid
meetings, (vi) the bid opening minutes, (vii) the final bid evaluation report
(including a detailed record of the reasons used to accept or reject each bid, (viii)
copies of bids, (ix) appeals against procedures or award recommendations, (x) a
signed copy of the final contract and (xi) any performance and advance payment
securities issued etc.

If so, furnish a copy of the reports for one typical contract.

2112

Are adequate contract administration records maintained such as, (i) contractual
noticesissued by the Supplier, Contractor, Purchaser, or Employer, (ii) adetailed
record of al changes or variation orders issued affecting the scope, quarntities,
timing, or price of the contract, (iii) records of invoices and payments, (iv)
certificates of inspection, acceptance and completion, (v) records of claims and
disputes and their outcome etc.

If so, furnish a copy of the reports for one typical contract.

2113

For small contracts or purchases orders for goods procured using shopping
procedures, is a database maintained showing the current market price for
commonly needed items?

2114

Are periodic reports prepared on overall procurement activities? By and for whom?
If so, furnish a copy of the recent report.

3.0PUBLIC SECTOR SELECTION OF CONSULTANTS

SI.No

Question

Reply

31

Are you well staffed, experienced and capable of carrying out a professional
selection process for consultant services? Do you administer consultant contracts
effectively?

3.2

I's the winning consultant firm normally chosen by comparing competitive proposals
submitted by a shortlist of qualified firms? Where do implementing agencies obtain
the information necessary to develop shortlists? If not , specify what other methods
are used and when they are used.

3.3

Do requests for proposals clearly describe the selection process and evaluation
criteria? Furnish one copy of a RFP

34

Do the Terms of Reference describe the requirements of the assignment clearly and
completely, including background, scope and objectives, deliverables, time frame,
anticipated staff time and client contribution? Furnish afew TORs

35

I's selection based only on technical considerations or also on price?

3.6

Aretechnical criteriadetailed and appropriate and their relative wei ghts reasonabl e?
Furnish a sample for a consultancy assignment.
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3.7 If priceis also a selection factor, are technical evaluations completed before opening
and consideration of price proposals? Are the relative weights chosen for each factor
appropriate?

38 Are there standard conditions of contract? Are they fair and equitable to the
consultant? Do they adequately protect the interests of the client? Furnish a copy of
each of the Lump-sum and Time-Based contract formats.

39 What form of compensation is used? Unit rates? Lump-sum based on milestones or
other?

3.10 Are consultants required to submit , performance and/or advance payment
securities? Provide a copy of the formats used.

311 Isthere a conflict of interest policy provision included in the conditions of contract?
If so, describe.

3.12 Are evaluations conducted by committee with appropriate expertise?

313 Are general criteria broken down into appropriate detailed criteria agreed by the
evaluating committee before conducting the evaluation?

3.14 Aredll criteriaapplied consistently, fairly and impartialy by the evaluators? Are the
individual score sheets kept as a part of the procurement record.

3.15 Are evaluations conducted individually by each member of the committee and the
results averaged?

3.16 Are new factors or weights added after issuance of the request for proposals which
are considered during the evaluation?

3.17 Are evaluation reports prepared containing essential details of the process, results,
and matters to be taken up during contract negotiations?

3.18 Are evaluations normally completed within the time originally requested for the
validity of the proposals?

4.0 EXPERIENCE WITH WORLD BANK-ASSISTED PROJECTS
SI.No Question Reply

4.1 How many Bank financed projects have been completed or underway in the
organization? Furnish details of the projects and the current status.

4.2 Which procurement units have been/ are responsible for procurement in these
projects?

4.3 What thresholds for prior review for goods, works and consultant services are
currently in effect for ongoing projects? Are they the same for all projects?

Furnish details

44 Have procurement issues caused serious implementation delays, cost overruns,
disbursement delays? Describe and furnish details.

45 Was any contract/contractsin Bank financed procurement declared as
“misprocurement’. Furnish details and describe circumstances leading to the
declaration.

4.6 What was/is the average time taken from bid opening to recommendations for

award and from then on to award of contract and from then on to signing of
contract for various categories of contracts such as goods, works, consultancy in
the Bank financed contracts.
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