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Abstract

For many countries, determining annual budgets for the justice sector is a frustrating and
contentious process. The requirements of the executive branch of government—especially
for fiscal restraint and accountability in financial management—are often perceived as
infringing on the principles of the judicial branch (“fairness” and “independence” in the
administration of justice). The problem is not simply insufficient funds, but a mutual
perception that neither branch properly understands, or respects, the other’s mandate and
goals.

This study provides information and practical guidance for government officials, judicial
staff, project managers and financial and legal advisers working on judicial reform projects in
transition and developing countries. It focuses on some of the good practices developed in
recent years in the United Kingdom, France and New Zealand in preparing and
implementing justice sector budgets, especially in relation to management of the courts. In
summarizing the lessons from these approaches, the author suggests how they might be
adapted and applied to less advanced countries embarking on judicial reform programs. The
author concludes by looking at how budgeting in the justice sector may be further improved
through the application of some relatively sophisticated financial management techniques
that link growth in expenditure demands in the justice sector, particularly caseloads in the
courts, to the budget planning process.

The Law and Development Working Paper Series serves as a platform for new and innovative thinking on law and development and features
work from World Bank staff and from external authors. Law and Development disseminates the findings of work in progress to encourage
a more rapid exchange of ideas about development issues and law. Papers carry the name of the authors and should be cited accordingly.

The findings, interpretations, and conclusions expressed in this paper are entirely those of the authors. They do not necessarily represent

the views of the World Bank and its affiliated organizations, or those of the Executive Directors of the World Bank or the governments
they represent.
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Good Budgeting, Better Justice:
Modern Budgeting Practices for the Judicial Sector

Introduction

This study has been designed and prepared as a source of information and practical guidance for
government officials, judicial staff, reform project managers and financial and legal advisers working
on judicial reform projects in transition and developing countries. The study focuses on good
practices employed in recent years by three advanced and two less advanced countries in preparing
and implementing justice sector budgets. It examines their methodologies and experience and
suggests how they might be applied to budgeting processes and judicial reform programs in other
countries.'

The need for this study arose largely from recognition by World Bank staff that projects or
interventions to support legal and judicial reform in less advanced countries needed to include new
and more effective ways of working with central fiscal authorities. Judicial reforms require significant
financial support and national budgets are invariably the key source of financing for the judicial
system. Budgets that are well prepared and presented increase the chances that the need for
additional funds to implement judicial reforms will be understood and more positively received by
finance officials. As this study demonstrates, good budgets can also substantially assist in raising the
performance of the judicial sector.

This study has also been prompted by recent developments in the design and application of public-
sector budgets. These developments have been introduced into judicial administrations in several
more advanced countries and are already helping to establish a more performance-oriented judicial
culture. The initial application of some of these practices by a small number of less advanced
countries in the last two years (with assistance from the World Bank) has provided the impetus for a
wider and more rounded discussion and assessment of these techniques.

The aims of this study go beyond applying new and improved methods of budgeting to judicial
systems in less advanced administrations. Part I of the study argues that there is a need for more
effective integration of modern budgeting concepts and practices with judicial performance
objectives and measures. The key hypothesis is that an effectively integrated approach can serve the
fiscal management, accountability and transparency objectives of central government authorities in
ways that also strengthen and support judicial reform, including increased judicial effectiveness and
independence. However, even the developed countries surveyed here have made only the first
tentative steps in this direction.

The study then examines several recent innovations in public management, in particular, the
development of performance-oriented management and budgeting techniques and how they may be
adapted to the justice sector. The approaches taken by three developed countries with relatively

I'The emphasis in this study is on budget planning and management for judicial systems, in particular, the operation of
courts. However, budgeting for other parts of the justice sector, such as prisons or justice policy, is included where they
form patt of a country’s overall approach to resourcing and managing the justice sector.



advanced public administrations and judicial systems are surveyed first in Part II. The principles and
methods adopted in these cases are argued to have direct relevance and application to less developed
economies and administrations contemplating, or embarking on, judicial reform programs. Part 111
describes the introduction of some of these methods in two countries contemplating and
undergoing judicial reform, and provides further insight into the requirements of, and the potential
gains from, these initiatives. Part IV introduces certain more advanced budgeting methods and
demonstrates their application to judicial budgets.

This study does not purport to cover all of the possible, or latest, methods or developments in
“performance budgeting.” Nor does it aim to be prescriptive about how performance concepts and
measures should be applied. Rather, the purpose of the study is to indicate how some of the more
recent and innovative practices in public-sector budgeting might contribute to improving the
performance of judicial programs and activities. In short, the aim is to show how good budgeting
may contribute to better justice.



I. The Context for Judicial and Financial Management Reforms

The Challenge: Combining Fiscal Responsibility with Judicial Independence

For most countries, determining the annual budget allocation for the judicial system can be a
frustrating and contentious process. The requirements of one branch of government (i.e., the
executive’s need for “restraint” and “accountability” in financial management) are invariably
perceived as infringing on the principles of another (i.e., the “fairness” and “independence” of the
justice system). In most cases, the problem is not simply insufficient resources—although that is
invariably a source of irritation—but a mutual perception that neither branch properly understands,
or respects, the other’s mandate and goals.

One frequent result of these tensions is a mutual, enduring suspicion of motives between the
managers and guardians of the public financial system and members of the judiciary. Even in more
advanced public administration and judicial systems there may be a steadfast reluctance to cooperate,
much less collaborate, in establishing new and more workable budgeting arrangements. In such
situations, public financial management and the administration of justice are both poorly served.

The nature of judicial administrations is often part of this problem. The judicial sector is traditionally
conservative, rigid in its views and processes, and reluctant to accept change or correction when
performance is challenged. Some members of the judiciary prefer to exert highly individual and
decisive engagement in budgeting issues, while others show little interest in operational matters, or
have little regard for financial rules and conventions. In some jurisdictions, there may also be a
reluctance to assign responsibility for courts administration and budgeting matters to professional
(i.e., non-judicial) managers. This reluctance often constrains the development of appropriate skills
and systems. The question of who should set the objectives for judicial sector performance—the
executive, the judiciary, or both—also goes to the heart of judicial independence issues. Finally,
there may be a stubborn reluctance among some in the judiciary to accept that the justice sector is
simply one of many sectors that compete for the limited financial resources of the government and
has no particular claim on funds over and above other public expenditure needs.

This study addresses these issues from a professional budgeting perspective. In particular, it
examines the progress that several developed countries have made in bridging these gaps. This
progress has been achieved largely through the implementation of improved budgeting methods that
are more responsive to the needs and constraints of spending agencies, including the judicial sector,
and more conducive to increased managerial autonomy. These improvements in justice budgeting
have, through considerable willingness and effort on both sides, enabled a more efficient use of
resources, a better-functioning judiciary and, arguably although less visibly, fairer and more effective
judicial outcomes. Less advanced countries may actually have an advantage in pursuing these
improvements, as the role, position and status of the judiciary are often less embedded in tradition,
conventions and historically-determined expectations in these countries.



The Need for Legal and Judicial Reform

There has been increasing recognition in recent years by The World Bank and other development
institutions that, to be successful, the development process must be comprehensive and supported
by an effective judicial system. This view is supported by empirical studies that indicate a strong
correlation between indicators of development—such as per capita income and infant mortality—
and the rule of law.”

An effective judicial system requires, at a minimum, transparent legislation, fair laws, and predictable
enforcement. It also requires governments that are legitimate, accountable and committed to
maintaining order by lawful means. For poorer countries, poverty cannot be fought without
effective and equitable systems of justice. In transition economies, the shift to an efficient and
successful market economy requires effective regulatory regimes for market activity and foreign
investments; the establishment of new, more democratic institutions and associated legal
frameworks; the sustainable management and development of natural resources; proper delineation
and enforcement of property rights; and fair and effective systems of compensation and legal
redress.’

Better laws, however, are never enough. A well-functioning judicial system is crucial for effective
implementation of these laws and for supporting and promoting improved levels of governance
across both government and non-government sectors and organizations. Both legal and judicial
reform is therefore essential to promote the rule of law.

Awareness of the linkages between legal and judicial reform, good governance and economic and
social development has strengthened considerably in the last ten years. This has given rise to a
number of new legal and judicial reform initiatives in various regions. The geographic spread of
World Bank technical and financial support for these reforms is extensive, encompassing countries
in Africa, Central and Eastern Europe, the Commonwealth of Independent States (CIS), the Middle
East, Central and East Asia, the Caribbean and Latin America.’

In many of these regions, a key element of the judicial reform process involves the re-organization
and modernization of the judiciary and the courts system. In all of these cases, judicial needs and
activities are financed primarily by the central government budget, or through a combination of
central (or federal) and local budgets. Implementing effective judicial reforms therefore involves
directly confronting the requirements—and, in many cases, the limitations—of government financial
management systems. Learning to work more effectively within the constraints of government
budget rules and procedures is often a frustrating, but necessary, experience for those managing and
reforming judicial systems.

Many of these frustrations can be traced to three main causes. First, there are often inherent and
enduring tensions between the executive and judicial branches of government arising from the

2 See, for example, Legal and Judicial Reform: Strategic Directions, Legal Vice Presidency, The World Bank, (undated), 16-17.
Available at: www.wotldbank.org/publications.

3 For a more detailed discussion of the conditions required for the rule of law to “prevail,” see Lega/ and [udicial Reform:
Strategic Directions,  Legal ~ Vice  Presidency, The World Bank, (undated), 1-3. Available at:
www.wotldbank.org/publications.

& Initiatives in Legal and Judicial Reform, Legal Vice Presidency, The World Bank (2004 edition). Available at:
www.wotldbank.org/publications.



fundamental principle of judicial independence. Second, these tensions are seldom more evident, or
more regularly inflamed, than in discussions of the resourcing of the judicial sector. These discussions
often include the vexed issues of judicial remuneration levels, the necessity for (but perceived
inefficiency of) certain time-consuming legal processes, and the frequent requirement of expanded
and/or much-improved coutt facilities.

Third, there is invariably considerable sensitivity within the judiciary concerning issues of judicial
performance and managerial accountability. How should these issues be measured? Who should have the
authority and capability to monitor, compare and comment on the actions or effectiveness of judges
and the legal process? What incentives exist, if any, for more efficient judicial performance and do
these incentives necessarily encourage better justice outcomes?

Each of these issues has direct implications for the financing of the judicial system. As noted above,
the budget needs of the judicial sector must be negotiated annually, often within a highly politicized
context in which there are many other worthy and competing demands for public expenditure. If
judicial budget demands are not expressed effectively, the sector is unlikely to get the financial
recognition it seeks, a recognition that effective judicial reform often genuinely requires.

Recent Developments in Public Management and Government Budgeting

Substantial developments have taken place in public management and government budgeting
systems over the last 40 years. Although not all innovations in budgeting have been successful, or
long-lasting, most have contributed in some way to a gradual advancement of the quality of public
financial management. Starting from the basic input-budgeting approach, these innovations have
included “program budgeting,” “zero-based budgeting” and some early attempts, especially in the
United States, at “program and performance-based budgeting.” More recently, several countries
have introduced various budgeting reforms aimed more specifically at supporting or enhancing a
wider focus on performance management. These later initiatives have in particular included
“output” and “outcome” budgeting.’

Many developments in budget management have been prompted by a desire or perceived need to
achieve new levels of outreach and effectiveness in public spending. Recent decades, however, have
witnessed growing appreciation in developed economies of the importance of fiscal constraints and
the real-world limits to the effectiveness of many government interventions. Improved
understanding of these limits has led to an increased, more pragmatic focus on improving efficiency,
accountability and transparency in government expenditures.

Nonetheless, concern with public-sector performance, albeit at times in terms of differing goals and
expectations, remains a central feature of government budgeting. The re-emergence of
“performance management” concepts in recent years, including various forms of “performance
budgeting,” represents yet another evolution in this search. These ideas, commonly grouped under

5> There is considerable variation even within the budgeting literature on what is meant by some of these terms, especially
“performance budgeting.” However, many attempts have been made to identify their core characteristics and to show
how these might applied or adapted in the specific context of developing or less advanced countries. See, for example,
Jack Diamond, (2003), From Program to Performance Budgeting: The Challenge for Emerging Market Economies, IMF Working
Paper Wp/03/169, Washington, DC.



the label “new public management,” endeavor to raise the performance of the public sector by
focusing on the incentives of public managers.

Performance budgeting methods are best understood as a subset of performance management
concepts. In essence, performance budgeting methods aim to enable public-sector managers to build
stronger linkages between resources, activities and results. While there is certainly no single
description, or understanding, of performance budgeting, it is widely agreed that defining objectives,
developing intervention strategies and reporting against specific achievement measures or targets are
the cornerstones of a performance budgeting approach.

These concepts and methods, including a comprehension of the appropriate situations in which they
can be applied and the degree to which resource allocation decisions might be based on past (or
expected) results, are still evolving. However, a common element of performance budgeting is that it
seeks to give greater autonomy, flexibility and certainty to budget managers. In many cases, a
principal trade-off against this increased managerial freedom is increased responsibility and
accountability for results.

Even in developed countries, the application of performance budgeting methods to the justice
sector is still in its infancy. The justice sector has often proved to be one of the most difficult areas
of public policy in which to require, much less achieve, improved performance. It is also, however,
one of the most important areas in which to achieve the gains from improved performance. This
potential contribution is even greater in many developing and transition countries, where the rule of
law, and the effectiveness with which it is administered, is one of the keys to social and economic
progress.

I1. A Survey of Justice Sector Budgeting in Three Developed Countries

Introduction

The three developed countries depicted in this survey of justice sector budgeting were chosen on the
basis of the following criteria:

« well-developed, respected and relatively stable justice systems;

« comparatively well-developed systems of public administration and public financial
management;

« experience of performance management and budgeting concepts within the justice sector;
and

« readily available information and data on public financial management practices and justice
sector budgets for recent years.

Meeting these criteria does not imply that these countries necessarily represent international “best
practice” with regard to the administration of justice or public financial management. Nonetheless,



they provide, individually and collectively, valuable insights into the development of performance-
oriented budgeting practices in public management generally and in relation to judicial
administration in particular. In this way, these examples provide both a general guide and useful
specific examples of how governments, especially those in less advanced countries, might
successfully incorporate some of the latest developments in government budgeting into their judicial
reform programs.

It is generally accepted that the improved budget practices implemented in recent years in these
countries have clearly assisted the modernization of their judicial processes, in large part by helping
to focus attention on issues of managerial quality and capability within the judicial sector. However,
important changes and improvements within judicial administrations have also been attributable to
many other public management reforms and factors (internal and external to the sector) that are
outside the scope of this study. With a couple of exceptions, the following sections do not provide
detailed analysis or examples of the judicial sector improvements that specifically resulted from these
advanced budgeting practices; indeed, there is only limited research evidence to date of the specific
effects of these initiatives. However, one clearly evident feature of these budgeting innovations has
been their contribution to promoting and developing a more skilled, engaged and professional
managerial cadre within the judicial sector.



United Kingdom
The Framework for Budget Management

The U.K. government has been pursuing a performance-oriented approach to the budgeting and
management of public expenditures for more than five years. This approach was developed jointly
by the National Audit Office, Audit Commission, Cabinet Office, Office for National Statistics and
HM Treasury. Its aims include ensuring that Parliament, the government and the public are
equipped with “world class performance measurement and reporting systems.”

The government describes performance information as “a cornerstone of our commitment to
modernise [si] government.” It sees performance information as providing “some of the tools
needed to bolster improvements in public sector performance including improving accountability,
performance management, risk management and business planning. Good quality information also
enables people to participate in government and exert pressure for continuous improvement. In
addition to empowering citizens, this information equips managers and staff within the public
service to drive improvement. Performance information is thus a catalyst for innovation, enterprise
and adaptation.”

The Performance Management Context

The U.K. approach to performance budgeting sits within an overall performance management
framework (or “performance information system,” as it is called) that aims to raise both the
planning and implementation capabilities of spending departments. Figure 1. depicts the overall
performance information system

¢ Her Majesty’s Treasury, (2001), Choosing the Right Fabric: A Framework for Performance Evaluation, Government of the
United Kingdom, Available at: www.hmtreasury.gov.uk/documents/public_spending and_services
7 Ibid, Footnote 6.



Figure 1. Public Sector Performance Information System
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This performance management framework is underpinned by a detailed “business planning”
approach at various levels of government. Thus the business plans of individual public-sector
entities (e.g., departments, divisions and operational units such as the courts) are expected to
“cascade down” from high-level strategies to the responsibilities of individual staff members. In
terms of the judicial sector, business planning extends down to the level of individual courts and
court officers. Relevant performance measures and standards are designed and monitored at each
level.®

In allocating budget resources, the performance information approach is then meshed with
performance-oriented budgeting concepts and terminology such as inputs, outputs and outcomes.

Developing a Performance Information System: FABRIC

As in other highly developed public administrations, the U.K. government has devoted considerable
effort and resources to helping departments develop meaningful performance criteria and measures.
This task has involved developing an effective basic performance information structure, plus the
capacity of departments to adjust their objectives and measures to ensure that the right, and most
important, expenditure policies and goals are delivered.

To assist departments, the government has promulgated what it refers to as the FAABRIC set of
performance system principles (see Box 1), which are comprised of broad criteria.

8 The U.K. Government uses “standards” to describe minimum acceptable levels of performance.



Box 1. FABRIC: Criteria for a Performance Information System

Focused The performance information system should focus on the
organization’s aims and objectives.

Appropriate The information being collected should be appropriate to, and useful
for, the stakeholders who are likely to use it.

Balanced The performance measures should give a balanced overall picture of
what the organization is doing—covering all significant areas of work.

Robust The performance information system should be able to withstand
organizational changes or individuals leaving.

Integrated The performance information system should be integrated into the
organization and be a part of business planning and management
processes.

Cost Effective The resources put into collecting performance information should be

proportionate to the benefit which the information brings.

10




The government recognizes that setting up a performance information system is “as much an art as
a science.” It acknowledges that departments must balance competing demands across these criteria.
For example, “the focus criterion urges concentration on the measurement of key objectives, while
the balance criterion suggests that measures must capture all important areas of activity, and major
dimensions—quantity and quality—of performance.””

Performance Targets: Public Service Agreements and Service Delivery Agreements

The U.K. performance information system can be seen as a pyramid structure that is designed to
support the achievement of the “bold aspirations” of each government department. At the top of
this pyramid, the overarching strategic framework for a department is provided by a set of public
service agreements (PSAs) and service delivery agreements (SDAs). These agreements are published
annually by the government as part of the budget process. Each PSA represents a key policy priority,
or strategic objective, and is accompanied by a measurable target(s).

SDAs are also published for each department. SDAs explain both how the government proposes to
deliver the high-level targets in the PSA and how it will modernize and reform to get better value for
its money. The content of SDAs may vary from year to year, or as the respective PSAs change, and
the targets associated with them are not always conceptually distinct from the PSA targets.
Nonetheless, they jointly comprise a reasonably comprehensive set of performance measures.

Finally, within this pyramid, each department is required to develop (lower-level) targets for internal
management that are linked to the PSA and SDA targets. These targets also measure a variety of
outcomes, outputs and inputs. Many individual members of staff have targets linked to the targets of
their department. Targets are required to be SMART: specific, measurable, achievable, relevant and
timed. It is important to note that increased managerial flexibility, combined with appropriate
mechanisms for improved accountability, have been a key element in enabling managers and staff to
manage resources in ways that address these targets more effectively.

Performance Measures
The design of performance measures is closely related to the selection of targets at each level of the
system. The government has established eight criteria to assist departments in the design of
performance measures:

« Relevant to what the organization is aiming to achieve

« Able to avoid perverse incentives, i.c. ,not encourage unwanted or wasteful behaviour

« Attributable—the activity measured must be capable of being influenced by actions that can
be attributed to the organization

« Well-defined—a clear, unambiguous definition is required so that data will be collected
consistently and the measure will be easy to understand and use

9 HM Treasury, (2001), Choosing the Right Fabric: A Framework for Performance Evaluation, Government of United Kingdom,
17. Available at: www.hm-treasury.gov.uk/documents/public_spending and_services.

11



« Timely—produces data regularly enough to track progress and quickly enough for the data
to be useful

« Reliable—accurate enough for its intended use and responsive to change

« Comparable—with cither past periods or similar programs elsewhere

« Verifiable, with clear documentation behind it, so that the processes which produce the
measure can be validated.

Central Monitoring and Support for Inmproved Performance

A degree of central monitoring and support for government agencies engaged in performance
improvement is provided by the Prime Minister's Delivery Unit (PMDU). Its stated aim is to assist
the government to “improve public services by working with departments to help them meet their
PSA targets consistently with fiscal rules.”

In conjunction with the Treasury, the Prime Minister’s Office, other parts of the Cabinet Office and
stakeholder departments, the PMDU plays an important role in assessing the quality of delivery in
government services and supports the performance management of departments responsible for key
delivery areas. It performs this role by:

monitoring and reporting on delivery of the Prime Minister's top priorities;
 identifying key barriers to improvement and the actions needed to strengthen delivery;

« strengthening departments' capacity to deliver, through capability reviews and sharing
knowledge about best practice in delivery; and

« supporting the development of high-quality PSA targets that will effectively incentivize
improvements in public services.'
Justice Sector Budgets

Tables 1-3 show how the performance management framework is applied in practice to justice
sector budgets and judicial administration in particular.

Justice Sector Appropriations
Funding of the justice system in the UK is distributed across a number of departments and agencies.
The major departments include the Department for Constitutional Affairs (DCA), the Home Office

and the Lord Chancellor’s Department.

The major part of the budget of the DCA is allocated under the broad category of “Justice Rights
and Democracy” (see Table 1). A significant portion of the budget of the DCA is dispersed through

10 Further information on the role of the PMDU is available at www.cabinetoffice.gov.uk/pmdu.

12



other agencies, such as Her Majesty’s Courts Service (HMCS) and the Legal Services Commission,
for the delivery of specific operational aspects of judicial administration. The HMCS carries out
courts administration and support services for the Court of Appeal, the High Court, the Crown
Court, the magistrates' courts, the county courts and the Probate Service.

The funding of other justice-related activities is channeled through separate departments. For
example, the administration of prisons and the probation service have, since 2004, been brought
together under the National Offender Management Service (NOMS), itself under the Home Office.
The latter is also the oversight agency for the Police Service and responsible for managing the
government’s crime reduction strategies.

Management and administration of the judiciary has long been the responsibility of the Lord
Chancellor’s Department. The Lord Chancellor is also the Secretary of State for the DCA and the
Speaker of the House of Lords (in effect, the U.K. “Supreme Court”), the administrative support for
which is provided by the Clerk of the Parliaments.

Magor Budget Programs of the DCA: Budgeting by “Objectives”

The major expenditure programs of the DCA on judicial administration functions (“Request for
Resources, category 17) are expressed in the form of six major “objectives” (see Table 2). Fach of
these objectives is underpinned by a statement of what the Department expects that funding to
achieve and, in very broad terms, how it seeks to do so.

These budget objectives are essentially statements of desired “outcomes” for which a specific level
of resourcing (i.e., share of the department budget) is assigned. The estimated budget cost of each
objective is, however, determined through a bottom-up process of costing of inputs and outputs.
Detailed reporting of actual expenditures of the Department remains predominantly on an
administrative sub-agency and inputs basis."" Resources may be moved annually between different
objectives and new or revised objectives may be introduced during the appropriation process.
However, objective statements are generally sufficiently broad that the range of outputs (e.g.,
services) can vary widely from year to year.

Relevant Performance Targets and Measures

The major expenditure programs (objectives) cited in Table 2 are constrained to and aligned with the
specific responsibilities and government-approved strategies of the DCA. The PSA targets and
performance measures agreed with the government provide much greater specificity concerning
what the department will do and how it will do it. Table 3 shows these major targets and measures
for 2004/05 as they relate to the DCA’s judicial administration functions.

In most cases, targets are supported by a range of quantitative performance measures. This enables
clear tracking by the government (especially central agencies such as PMDU and HM Treasury) of
improvements in both service delivery and outcome achievement. Although these quantitative (or
trend) measures are generally specific to the U.K. courts, they reflect desired improvements in
service levels and judicial effectiveness that are common to many other countries and court systems.

1 As contained, for example, in the Department of Constitutional Affairs, Resource Accounts 2004-05. Available at:
www.dca.gov.uk/dept./report2005.

13



Notably, court user and public opinion surveys conducted either by the DCA, HMCS or outside
agencies play an important part in supporting the performance information system and helping
establish and drive a “culture of change” within the sector.

PSA targets are generally assigned to specific budget objectives. However, PSA targets may not be
applied to all major spending programs. In this case, they apply to objectives I, II and III only.
Nonetheless, the performance reporting of the department normally includes what it has achieved

against other objectives in terms, for example, of new initiatives or outputs that may contribute to
them (see Table 4).

14
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France

The Framework for Budget Management

France has only recently introduced major public financial reforms and provides a less advanced
example of the application of performance-oriented concepts, compared to the other developed
public administrations surveyed in this study. Even so, it has taken significant steps to break with a
tradition of expenditure-oriented (compliance-based) budgets by drawing up a new system based on
a “program budget.”. The major goal has been to introduce modern budgeting concepts that will
increase transparency in public finances and give departments greater autonomy and responsibility
for their expenditure activities. The new organic budget law was passed in 2001 and its
implementation is expected to be fully effective as of 2006."°

A Program-based Budgeting Approach

The French government has introduced new programmatic budget concepts based on a tiered
structure:

Table 5. Budget Tiers of the French Government

Level Title (in French) Description

Highest Missions Appropriations by major public policy sectors (e.g., justice)
Second Programmes Defined in terms of major functional activities

Third Actions Operational sub-programs

The Ministry of Economy, Finance and Industry has stated that the previous budgetary structure
based on budget chapters obscured the ultimate aims of budget appropriations, as well as the costs
of the administrative policies and structures under them. Although ministers and departments
received their appropriations through a multiplicity of separate chapters, there was very limited
budget flexibility (and what flexibility existed was not readily transparent). In fact, the French budget
system invariably scored poorly in terms of its capacity for effective resource allocation.

Under the new structure, appropriations may not be re-allocated between programs. However, the
initial breakdown of program appropriations into sub-programs (actions) and types of (input)
expenditure (#tre) is “entirely indicative.” This enables appropriations to be adjusted, within limits,
by managers to meet perceived needs for more effective budget implementation.”

These changes to the budget allocation process are supported by a shift to a “commitment
accounting” basis. This will enable program managers to operate on a multi-year budget
implementation time frame with the flexibility to negotiate the carry-over of some funds (up to 3%
of appropriations) at the end of each fiscal year.

16 “Loi otganique n. 2001-692 du ler aout 2001 relative aux lois de finances.” Available at: www.minefi.gouv.fr/lolf.
17 This flexibility is not extended to civil service recruitment numbers or their total costs.
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The new budget structure includes some performance management concepts. Each program
comprises a number of objectives that provide a goal statement for measuring performance. In
addition, program managers will be clearly identified at both national and local levels. Local
spending departments are expected to play a much increased role in managing government policies,
but within the context of a centrally defined strategy.

In exchange for increased autonomy of financial management, program managers are expected to be
accountable via a set of targets and results indicators. The government has so far established three
broad criteria, or categories, on which to assess performance. These categories reflect three different
standpoints in an assessment process.

Table 6. Assessment Criteria of French Government Budgeting Process

Standpoint Goal

Citizen Social and economic effectiveness
User Quality of service

Taxpayer Efficiency

The specific goals and performance measures that surround policy implementation and the
assessment process are stated in an Annual Performance Plan (APP). These Plans are appended to
the Budget Act. Both ministers and managers must be committed to these Plans and are expected to
report achievements against the same framework in an Annual Performance Report (APR)." The
Report is also appended to the annual Budget Review Act. The APR must be submitted to
Parliament and reviewed before the following year’s Budget Act is passed.

Under the new system, Parliament also has a substantially increased role and level of discretion over
spending decisions. Previously, most appropriations (94% in 2004) were renewed virtually
automatically from one year to the next. Debate would therefore focus only on a very small
proportion of total spending. Now, all 47 wmissions (100% of appropriations) are debated. This
measure has significantly restored the balance of power between the government and the
Parliament.

Justice Sector Budgets

Tables 7-12 reflect the application of these new performance budgeting concepts to the justice
sector in France and to judicial administration in particular. It must be remembered that the new
system was only introduced in 2005 and that further expansion and refinement—as a result of
experimentation and ongoing development of objectives and indicators—is inevitable.

18 The delineation of accountability for performance between ministers and public-sector managers remains a grey area.
Parliament continues to hold ministers primarily accountable, although their ability to influence directly the performance
of their respective departments is significantly less than that of their civil service managers.
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Major Programs (“Programmes”)

Expenditures for the Justice Sector (wzssion justice in French) are divided into five major programs for
2006 (see Table 7). For each program, a number of policy and performance objectives have been
developed.

The largest of these programs, Administration of Justice (Civil and Criminal) is shown in Table 8.
Although not depicted here, sub-programs are constructed mainly on the basis of functional
jurisdiction, i.e., the different levels of courts and tribunals within the judicial system.

The objectives for this program relate primarily to the efficiency with which judicial processes and
decisions should be taken and supporting actions and services implemented. However, one
objective—to enhance and diversify the response to crime—is more “outcome-oriented,” in the
sense of addressing issues of policy effectiveness within the criminal justice area.

Programs 2-5 (Tables 9-12) tend to follow the structure of other developed-country justice sector
administrations by assigning expenditures according to prisons, youth protection and legal aid. In
each case, the objectives identified so far concentrate mostly on efficiency issues, although there is
some recognition that expenditures also need to focus on longer-term systemic objectives, such as
levels of re-offending, access to justice and the fairness of treatment.

Performance Measurement

The performance indicators assigned to each of the objectives in these justice sector programs
reflect a predominant interest in efficiency. As with many developed judicial administrations, the
range of performance indicators used for budget management purposes is narrower than the total
range of measures and data that are usually collected by judicial sector entities and service providers.
In other words, the application of performance concepts in budgeting for the justice sector does not
require a comprehensive analysis of court statistics, for example, although there may well be other
judicial or public information reasons for improving and expanding the collection of judicial data.
Rather, good budget management requires collecting and reporting information on ey indicators
that best reflect the efficiency and impact of budget resources over time.

The performance indicators proposed for courts management (Table 8) may, however, present
problems of interpretation. The French authorities appear to place considerable emphasis on trends
in the number of cases, or the number of cases per type of resource cost (judges, civil servants, etc.)
as an indicator of efficiency. This can be misleading where the increasing complexity of the law, or
frequency of changes to the law, may have a significant bearing on the duration of cases. Indicators
of this type must be interpreted with care so that the trade-off between efficiency objectives and
judicial fairness is not unsound due to the limited understanding of budget officials of the impacts of
these changes on a legal or courtroom environment.
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New Zealand
The Framework for Budget Management

The New Zealand Government has been developing performance budgeting concepts since major
public-sector and financial management reforms were introduced in the late 1980s. The application
of these concepts initially involved a major budget innovation: “output-based budgeting.” This
approach was introduced from 1989 and continues in 2006. However, during the last four years, it
has been overlaid by an increased managerial focus on outcomes, officially referred to as the
“Managing for Outcomes in the Public Service” (MfO) initiative.”

The Government describes Managing for Outcomes in the Public Service as “an outcome-based
approach to departments' planning, management and reporting. Its aim is to improve the
performance of the Public Service and require departments to adopt a strategic and outcome-
focused approach to planning, management and reporting while focusing on delivering outputs.”

This amalgamation of performance budgeting and management concepts—often referred to in the
literature as “new public management”—is not unique to New Zealand, but it has been
implemented more widely there than in most other public sectors. Although the approach is
undergoing constant modification, the core elements are now firmly embedded in the operation of
all New Zealand public departments and agencies.

The Performance Management Context

The New Zealand approach to performance management has certainly been strongly influenced by
U.K. concepts and experience, but differs from them in several important respects. First, the New
Zealand approach is based on a performance contracting relationship between the government
(ministers) and public-sector organizations (chief executives), in which ministries and/or
departments are explicitly contracted to deliver the owtputs specified in their annual appropriation.
These outputs are, effectively, an agreed package of goods and services for which performance is
specified in both quality and quantity terms.

For purposes of annual appropriation, the contracted outputs are mostly grouped under “output
classes” according to the type of outputs and/or their broad objective. Some of these output classes
resemble “programs,” but many do not. Their expected cost is determined by periodic reviews of
“output prices” agreed between departments and the Treasury, rather than being built on an input-
cost basis. Ensuring delivery of agreed outputs has been a fundamental mechanism for improving
accountability and performance in many departments.”

This broad structure provided the principal basis for departmental budgeting and appropriations
until approximately 2001. However, concern increased throughout the late 1990s with the apparent

20 For a full description of this approach, as well as major guidance materials on its application for departments and
reviews of its effectiveness, refer to: www.ssc.govt.nz/managing-for-outcomes.

2l Although departmental appropriations are broken down into several output classes, the uncertain and inconsistent
nature of these groupings has limited their effectiveness as a tool for either managing and reporting expenditures or
maintaining accountability.
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lack of emphasis on the purpose, or outcome, of the outputs produced. Since 2001, departments
have been increasingly required to develop a more “strategic” approach to the implementation of
expenditure activities. Managing for Outcomes (MfO) is an evolving process aimed at assisting this
objective.

A key element in this latest evolution of the budgeting process has been the preparation by each
department of an annual strategic document: the Statement of Intent (SOI). A key function of the
SOI is to make the policy outcomes pursued by a department much more explicit, as well as how
these outcomes are derived from the policies and resourcing decisions of the government. The SOI
therefore aims to make clear how the provision of agreed outputs will support the achievement of
the desired outcomes.

For the first few years, many departments struggled to develop a clear, meaningful and achievable
set of outcomes. This task has continued to prove more difficult in some sectors than in others,
although most eventually settled on a broadly satisfactory description. More recently, the major
challenges in the budgeting process have become developing effective linkages between outputs and
these intended outcomes and underpinning outcomes with useful and consistent performance
measures.

Forming effective linkages between outputs and outcomes requires departments to consider and
articulate an intervention logic, i.e., a rationale for their activities that demonstrates where various
policies and outputs can be effective in supporting the achievement of outcomes. For this reason,
many departments have developed intermediate outcomes (in effect, a form of “expected results”)
as a way of bridging the gap between what they can reasonably demonstrate as impacts of
departmental policy or service outputs and higher-level social, economic or environmental outcomes
of major interest to politicians and the public.

Continuing reliance on the output model—especially the absence of explicit and clearly articulated
program frameworks with specific objectives—has not made this an easy task. In practice, however,
many departments are now finding that by organizing their activities (at least implicitly) in terms of
programs or projects, they are better able to define appropriate performance linkages, as well as
manage and monitor their expenditure activities. New Zealand’s learning experience in this regard
provides a good example of the importance of having public expenditure policies aligned on the
basis of well-developed programmatic frameworks, especially when designing and implementing
performance objectives.

Most New Zealand public-sector departments have yet to establish a stable set of outcome
performance measures, even at an intermediate level, that accurately measure the impacts of
government interventions. In most cases, the difficulty has been to find measures that are broad
enough to reflect the impact of policies on the desired outcomes, but specific enough for changes in
these indicators to be wholly, or even largely, attributable to government decisions or actions within
a “policy-relevant time frame.”” In some cases, there has also been a reluctance to define the
linkages between policies and outcomes too explicitly, lest these be used as tool for holding a
department accountable for its performance.

22 For a more detailed discussion, see M. Petrie and D. Webber, (2003), Evaluation of Managing for Outcomes, New Zealand
State Services Commission (available at www.ssc.govt.nz); and D. Webber, (2005), “Wrestling with Outcomes: The
New Zealand Experience,” in Agenda 11, no. 4, Australian National University, Canberra.

30



Despite these difficulties, a number of departments have initiated systematic reporting of
performance and achievements against outcomes. This experience has already shown that more
tightly defined outcomes may be initially harder to define, but are easier to measure on an annual
basis and more clearly within the influence of most public expenditure activities. Greater realism
about what public interventions can achieve, and can be shown to have achieved, has been an
important and useful lesson from the process.

It is not envisaged, at least at this stage, that the performance information generated by departments
will necessarily make a critical contribution to future appropriations, or even internal resourcing and
budgeting decisions. The principal intention of the approach is, more simply, to encourage
departments to develop and implement budgets and policies that increasingly focus on the
government’s overall policy goals and objectives, together with a clearer and better-coordinated
sense of what their expenditure activities are intended to achieve.

Substantial guidance has been provided to departments in applying the MfO concepts and
approaches outlined above. However, like the United Kingdom, the implementation of budgeting
concepts and techniques in New Zealand should be seen as just part of a much wider “performance
management” approach to improving the efficiency and effectiveness of the public sector and
strengthening accountability and transparency in the management of public finances.

Justice Sector Budgets

Tables 13—16 reflect the application of the budgeting concepts and methods outlined above to the
justice sector in New Zealand and to judicial administration in particular.

The organization of the sector (Table 13) has undergone significant structural change in recent years.
This has included, for example, reversing some aspects of a 1996 decision to break up the former
Justice Department into separate entities, in particular, into a Department for Courts and a
Department of Corrections. The Department for Courts was re-absorbed back into a restructured
Ministry of Justice in 2003. This reorganization has, to some extent, delayed or impeded the
development of a more comprehensive performance management and budgeting framework for the
justice sector, compared to some other sectors.

Justice Sector Appropriations (“1 otes”)

The New Zealand system of government is based on the “Westminster” (or traditional U.K.) model,
one of the fundamental tenets of which is the separation of the judiciary from the control and
influence of the executive branch. The purpose of this separation is to create checks and balances on
the powers of the legislative and executive branches and ensure that impartiality, fairness and
accountability are maintained in the administration of justice.

Notwithstanding the principle of clear separation between the executive and judicial branches, both
branches must cooperate closely in practice on many aspects of judicial administration and courts
management. For example, the budget of the courts is administered by the Ministry of Justice, but
with strong regard for the views and needs of the judiciary. Judicial salaries and allowances are
determined by a separate institutional authority, albeit appointed by the government, and their
payment is guaranteed by “permanent legislative authority.” This ensures that these expenditures are
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not exposed to annual amendment or challenge as a result, for example, of changes in budget
priorities.

The judiciary in New Zealand is headed by the Chief Justice, who is also Chair of the Supreme
Court. The judiciary and the government (via the Ministry of Justice) collaborate in the management
of most aspects of the courts system. Performance measures, including public opinion polling of
satisfaction levels with the efficiency of the courts and the fairness of the judicial system, are
maintained to help ensure this relationship remains effective.

Justice Sector Goals (“Outcomes”)

High-level outcomes are expressed at an overall sector level and are seen as providing a common
goal and coordinating framework for each of the relevant government agencies within the justice
sector (see Table 14). Two major outcomes—safer communities and a fair and just society—are
underpinned by various intermediate outcomes that provide a more detailed focus for implementing
agencies.

Specific performance measures have not yet been developed for these high-level outcomes, although
(like the United Kingdom) considerable reliance is placed on periodic public surveys as a means of
gathering information on broad changes in the public’s attitudes to, and experiences of, the justice
system.

The fact that these two high-level outcomes are very broad does not alter the fact that they play an
important role in providing an overarching policy framework for the strategies of each justice sector
agency.

Major Programs (“Output Classes”)

Since the introduction of output budgeting in the 1980s, “output classes” have provided the major
grouping, or aggregated expression, of expenditure activity. In this way, output classes are used,
albeit not very effectively, to inform Parliament of the various purposes of an appropriation. Output
classes are constructed according to differing criteria. Initially, they were intended to represent
groups of similar outputs (such as “policy advice”). Over time, however, they have proved more
informative for Parliament and more conducive to the efficient management of a department’s
principal functions, when defined on the basis of key policies or programs.”

Table 15A presents the current program structure for the Ministry of Justice. Column 2 shows how
each Ministry of Justice program is “mapped” to one or both of the high-level sector outcomes.

The Ministry of Justice’s responsibility for the management and administration of courts is reflected
in a separate and explicit output class (Table 16) which comprises its own unique set of outputs.
Each of these outputs is also mapped to one or both of the high-level justice outcomes, since the
operation of the courts clearly involves issues of public safety and fairness and access to justice.

23 The latter includes budget funding for many sub-agencies operating semi-autonomously within the sector, but under
the auspices of the core ministry or department.
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The outputs, or expenditure programs, under this output class are aligned with the structure of the
courts system. This separation of funding categories assists the management and resourcing of what
are quite different court environments. It also better supports a performance measurement
framework that takes account of the different functions and legal processes at each level. In New
Zealand’s case, this is reflected in the separation of budgets into three outputs:  higher courts,
district (essentially “first-instance”) courts and special courts and tribunals. Similarly, collection and
enforcement functions arising from court decisions are treated as a unique output (or sub-program)
expenditure.

Performance Measurement

The performance measurement framework within the justice sector in New Zealand still reflects the
earlier managerial emphasis on and substantial institutional experience of output reporting and
accountability. Performance measures relating to the new emphasis on outcome achievement are
much less developed. Tables 15A, 15B and 16 therefore contain primarily output performance
(quantity and quality) measures. Table 15B, for example, attempts to make explicit the output of
“good-quality” policy advice.

Within the Ministry of Justice, reporting of performance against output measures is a responsibility
of each relevant operational division, including the divisions or units responsible for operation of
different levels of the courts. Performance reporting against specific output measures may have
some bearing on subsequent budget allocation decisions. However, resourcing decisions are
invariably taken in conjunction with other information and incentives designed to encourage the
most efficient use of resources by managers.

Managerial incentives are a key element in New Zealand’s public management regime. They include
both tangible and intangible rewards for managers whose areas of responsibility are seen to be
performing effectively. In this regard, the development of more devolved, contractually based,
appointment structures within the New Zealand public sector over the last 15-20 years has been a
key factor in providing chief executives and other senior managers much-increased flexibility for
rewarding staff on the basis of both individual and organizational performance. These combined
elements of the new public management structure are beginning to drive increased motivation,
capability and performance of the courts—a sector traditionally notable for its resistance to
modernization and change.

Reporting justice sector outcomes, including intermediate outcomes, is a responsibility of the
ministry as a whole. Public and parliamentary interest in the performance of a department is usually
focused more at these higher-level outcomes, although the quality of debate around them remains
variable due to the measurement and attribution problems described above. However, the focus on
outcomes is gradually assisting politicians, departments and the public to develop a better
appreciation of what the department can and should achieve.

As with appropriations for other government departments, performance relative to higher-level
outcomes may inform policy development, but is not explicitly used as a basis for determining
justice sector budget allocations. This situation may change, but only as and when consistent and
reliable reporting against outcomes has become routine and conclusions on the effectiveness of
expenditures made on this basis are much more robust.
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Major Lessons from the Developed Administrations

This section draws on the performance-based budgeting practices described in the preceding
country surveys to identify key attributes of good budget management in the justice sector. In
particular, it identifies how and where program-based and performance-oriented budgeting and
management concepts can be employed to improve the allocation and use of scarce financial
resources and to bring added independence and effectiveness to judicial administration. These
lessons do not constitute a blueprint for less advanced countries, nor for all judicial reform
programs. Rather, they define good budgeting practices that may be readily adapted to the specific
needs of countries seeking to modernize and improve the management of their judicial systems.

The Environment for Change

The successful introduction of most new initiatives in public management requires various pre-
conditions that are conducive to reform. This is certainly true for the introduction of performance-
oriented budgeting techniques. Several important steps can be taken to help bring about this
environment:

»  Creating positive attitudes:  better budgeting supports better justice. The introduction of financial
management reforms in the justice sector requires confidence in and support for the process
in many areas, especially among judiciary and court officials. Positive attitudes towards these
changes are essential, both for their initial acceptance and eventual success. Emphasizing
that new and improved budgeting methods can actually strengthen judicial independence (by
“allowing managers to manage and judges to judge”) can help create a positive environment.
Demonstrating how this can happen will add further weight to these arguments.

> Recognition of an evolving process. The different budgeting systems and methods surveyed have
each evolved over many years and in parallel with other developments and improvements in
public administration and management in the three specific countries. Reforming countries
can benefit and learn from this experience, but should not expect immediate success when
applying the latest budgeting concepts and methods to their own justice sectors. Simply
getting the building blocks of an improved budgeting and financial management system in
place is often a challenge. For many countries, it will be the first priority.

»  Extending collaboration between fiscal and judicial anthorities. Few countties have a strong record of
collaboration between fiscal and judicial authorities. The successful introduction of budget
reforms in the justice sector requires a good understanding and communication of the nature
and purpose of these reforms and how both branches of government can benefit from
them. Senior managers in the Ministry of Justice are often best placed to provide the initial
leadership required to help bridge any historical divide between finance officials and the
judiciary.

> Increasing the focus on performance management. Public administrations in many developed
countries are now focusing on performance management as the “next big thing.” Members of the
judiciary and justice sector officials cannot afford to ignore or stand apart from these
developments. The administration of justice and implementation of the rule of law have
much to gain through improved management and financial performance, especially because
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it affects the efficiency of the courts system. Budgeting practices which emphasize policy-
based programs and performance issues have considerable potential as a vehicle for driving
modernization and other needed efficiency and effectiveness improvements in the judicial
system, as well as for improving access to justice.

Introducing performance concepts

As noted in Part I of this paper, there is no single model, or set, of “performance budgeting”
methods, ie., a “one-size-fits-all” approach is simply not possible. Nonetheless, there are basic
features, or principles, that are essential to the effective introduction of modern concepts and
techniques for enhancing managerial and financial performance in the justice sector. How best, and
how rapidly, to introduce and apply these principles needs to be determined in the light of several
overarching considerations:

>

The existing budget system and plans for reform. The degree to which the public sector as a whole is
moving towards a performance management approach will affect not only features of the
particular model applied in the justice sector, but the speed with which the different
elements need to be implemented. A slow transition need not prevent the judicial sector
from preparing for these changes, for example, by developing relevant expenditure
programs, assessing requirements for related performance measures and establishing some
baseline indicators.

The existing bureaucratic structure and plans for reform. The assignhment of justice sector and judicial
administration responsibilities within the sector will almost certainly influence the design of a
more performance-oriented budgeting approach, including, especially, the choice of
programs, the allocation of resources and the assignment of responsibilities for performance
measurement and reporting. An important feature of the approaches surveyed in this report
is their flexibility, i.e., their ability to accommodate institutional, policy and methodological
changes and improvements, often from year to year.

The existing structure of the justice system and direction of a judicial reform program. An effective
budgeting system must be aligned directly with the institutional framework of the justice
sector and the “judicial map” of the country. Proposed changes to the structure of the
courts, for example, will need to be accommodated within the framework of sub-programs.
Plans for major expenditures on judicial system facilities may require special budget
categories. New or revised constitutional provisions may necessitate special budget
categories for proposed changes in judiciary-related expenditures.

Levels of public-sector, financial and conrts-management expertise. Assessment of current managerial
expertise in justice sector organizations, including the courts, may have an important bearing
on the design of performance-focused methods, or suggest a need for carefully staged
implementation. Some improved budgeting methods and practices described in this study
may be initially too advanced for systems that do not yet possess basic skills and
competencies in budgeting, management, courts administration and financial reporting.

The availability of relevant information. The introduction of performance-oriented budgeting
practices in the justice sector also requires, at the least, a basic capability for data and
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information collection and reporting. Although these capabilities can be greatly strengthened
and improved through the introduction of a performance-based system, there must be an
underlying acceptance of the need for good information within the sector, including
especially the courts, and a political willingness to openly report and disseminate that
information, even where it may reflect problems in judicial performance and/or constraints
on individual rights before the law.

> The state of communications and information technology. Introduction of the techniques described in
this report does not require the latest communications and information technology in the
public sector, nor in the courts. However, collecting, collating and reporting relevant budget
and performance information can be greatly assisted by modern information technology,
from basic spreadsheets to computerized case-management systems. The design of a
performance-based approach needs to take into account the ease and effectiveness with
which the required data and information can be collected and managed.

Essential Elements in a Performance Budget

Each justice sector budget surveyed in the preceding pages is unique in terms of how they apply
certain principles that underpin a performance-based approach. However, each also reflects a
number of essential common characteristics:

» A programmatic structure. A sound programmatic structure for expenditure activities is essential
for effective allocation and management of resources within the justice sector. Programs
must embody the key functional responsibilities and policy objectives of the government for
the sector. Well-designed programs are the bedrock of a successful performance-oriented
budgeting system.

> Dypes of expenditures. Although some component programs of the justice sector approptiation
will vary from country to country, there is broad acceptance that expenditures on justice
policy, courts administration and management, special judicial structures (e.g., constitutional
courts or reconciliation processes) and law reform should be clearly distinguished at this
level. The inclusion of a prisons administration budget program within a justice sector
appropriation is typical, but not essential. Expenditures on the salaries and allowances of the
judiciary may also be assigned to a unique program.

» The principal function of programs. Initally, programs are generally specified by principal
function. However, a performance-oriented budgeting approach also requires that these
programs are either expressed as major policy objectives in themselves (the U.K. and French
approaches), or involve a collection of outputs or activities that can be specifically and
comprehensively mapped to stated goals and objectives for the sector as a whole (the New
Zealand approach).

» A tiered budget. Each major program should be sufficiently large to embrace several sub-
programs. Sub-programs may be further broken down into operational units or cost centers.
The judicial administration program, for example, should embrace separate sub-programs
that reflect the structure of the judicial system: a supreme court, high courts and district (or
first-instance) courts. Separate sub-programs are invariably desirable for the enforcement of
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court decisions and the provision of legal aid. The decision on whether to place some major
expenditure activities at either a higher (program) or lower (sub-program) budget level may
often depend on what is appropriate to local circumstances and institutional mandates.

»  Well-defined policy goals and objectives. A performance-oriented budgeting system requites the
effective expression and assignment of objectives at each level of budget management.
These objectives must be realistic and measurable and should be useful in the context of
determining whether resources are being effectively targeted at major policy goals and
efficiently used for that purpose. The developed countries surveyed in this study provide a
range of practical examples of developing performance objectives that relate to different
aspects of justice sector management and judicial reform.

> Smart” performance measures. Performance indicators that enable the fiscal and judicial
authorities to measure progress clearly against policy objectives are the determining feature
of a performance-oriented budgeting system. Internationally, a broad menu of measures are
now available that can be applied to judicial system performance and reform to support a
policy and performance focus, including a variety of outcome (effectiveness) and output
(efficiency and accountability) issues.” Many of these measures appear in the judicial budgets
surveyed in this study.

»  Quality not quantity. An effective budgeting system does not require a broad range of
measures. While there is increasing recognition that a combination of carefully selected
output and outcome targets and measures works best, good baseline information, accuracy,
timeliness and a willingness to assess and address the managerial implications of
performance information are more important than the number or diversity of performance
measures. In addition, public surveys of attitudes towards and experiences of the judicial
system are beginning to play an increasing role in the measurement of outcome achievement.

»  Weaknesses and inefficiencies. Contrary to certain expectations, performance measures ate
seldom likely to produce information that is sufficiently robust and timely to steer the annual
allocation of budget resources between different policy objectives or competing resource
needs. Rather, performance measures may point to areas of weakness or inefficiency that can
be addressed or improved by managers. Allocating more or fewer budget funds to these
problem areas may be only a small part of the required actions.

> Performance measures for revenue-generating activities. Performance measutres can and should be
applied to revenue-generating functions of the judicial sector, such as the collection of fines,
court fees and costs. However, it is important that the incentives generated by this focus do
not impact the quality of justice, for example, through over zealous collection methods. For
the same reasons, all judicial revenues collected should be returned to the central treasury of
the government and not contribute directly in any way to the budget or financing of the
judicial sector.

> Regular, open and informative reporting systems. Comprehensive financial and management
reporting are essential both for credibility and enabling a performance-based system to

%5 See, for example, Maria Dakolias, (1999), Court Performance around the World, Wotld Bank Technical Paper No.430, The
World Bank, Washington, DC.
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function well. For example, the more information that can be captured during the courts
management process, rather than being collected or extracted from case files, the more
efficiently this information can be fed back into managerial and budget assessments. It is
unlikely that a budgeting system with a significant performance focus can be successfully
introduced and maintained where data capture and reporting systems are slow, unreliable or
incomplete.
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ITI. Modernizing Judicial Budgets: Two Recent Examples

Recent developments in budgeting methods, including the practices and experience outlined in Part
IT can make a valuable contribution to guiding the financial management aspects of judicial reforms
in less advanced countries. Particular examples from recent World Bank-supported programs
include the design and initial development of improved financial management and performance-
based budgeting systems in the justice sectors of Jordan and Slovakia. This section describes the
general approach and certain specific initiatives that are being considered and adopted in these two
countries.

Jordan

The Government of Jordan has embarked on initial steps towards a more a performance-based budgeting system.
Within the justice sector, Jordan’s approach involves a process that may provide a possible “roadmap” for other judicial
administrations considering or implementing similar systems.

Improvements in budgeting are part of a range of reforms that the Jordanian government has been
introducing progressively to improve the quality of governance and the efficiency of the public
sector in particular. In the justice sector, a comprehensive reform program has been initiated
recently to modernize the operation of the courts and improve the quality and administration of
justice. These reforms address, in particular, the training and remuneration of the judiciary, the
quality and management of court facilities, the qualifications and skills of courts administration staff
and the streamlining of courts procedures, including the progressive computerization of case
management.

During 2005, the Government began assessing the best approach to, and likely benefits of, a gradual
introduction of performance-oriented budgeting concepts. It has initiated this approach for
modernizing budget management within a small number of pilot ministries, including the Ministry of
Justice, considered to have the potential to support and encourage wider managerial reforms.

The Ministry of Justice administers much of the judicial system in collaboration with a Judicial
Council. This task includes the operation of the civil and criminal courts, a public prosecution
service, court registrars and notarial services.” The allocation of funding for these activities is made
through an annual appropriation to the Ministry of Justice.

The annual (recurrent) budget allocated to the ministry has been presented in three major categories:
“A” — Administration and Supporting Services, “B” — Judges Remuneration, and “C” — Judicial
Institute. Within these categories, budget allocations, monitoring and reporting are managed on an
“expenditure item” (input) basis. The principal item codes are for personnel expenditures (100 level),
operational spending (200), and social security-related expenditures (300). Expenditures of the
Judicial Council are also included as a line item within the ministry’s recurrent budget.

Under this structure, there is no systematic distinction in budget presentation or reporting between
the operating expenditures of the Ministry of Justice and those of the courts, between different

26 Certain “private courts” - e.g. religious, military and police courts — ate outside the direct financial and managerial
responsibilities of the Ministry of Justice.
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levels of courts, between regions, between judicial services or between different types of cases. Some
of this information can be extracted from the financial information system, although detailed
analysis of this type (e.g., for comparative purposes) is seldom undertaken.

As is the practice in many developing countries, capital expenditures are presented and accounted
for separately under two main headings: capital expenditures from government (budget) revenues,
and capital expenditures from external sources (grants and loans).

Preparation and implementation of the budget for judicial services and justice administration is
highly centralized within the Ministry of Justice. Budgets are prepared annually on an input basis,
with standard percentage increments applied to many areas of expenditure. Most budget
expenditures involving judicial activities, including the operational spending of individual courts, are
administered and reported by the Ministry’s Finance Department.

The current budgeting system is therefore heavily input-oriented and strongly “compliance based.”
The government recognizes that performance budgeting concepts and practices have the potential
to significantly improve the administration of justice in Jordan and strengthen the overall reform
effort. It is expected that significant gains are possible from better identifying the cost and
effectiveness of judicial services and establishing a more sound basis for allocating resources,
managing programs and evaluating justice policies, including the effectiveness and efficiency of the
courts and the organizational performance of the Ministry of Justice.

The successful design and implementation of a more performance-oriented budgeting system,”
however, depends not only on following international best practice in budgeting methods, but in
ensuring that the system supports the unique structure and administration of justice policies in the
Kingdom of Jordan. It also needs to be complementary to, and effective within, the context of both
the legal and judicial system and the financial management laws and procedures of the country.

The Ministry of Justice has developed an action plan to introduce these concepts. It comprises the
following main steps:

1. Design of justice sector programs, sub-programs and relevant goals and objectives

This step requires the development of a suitable “program-based structure” for those expenditure
activities currently managed under the Ministry of Justice annual budget appropriation. It requires, at
a minimum, separation of the ministry’s policy and administrative functions from the operations and
expenditures associated with the courts system. It includes specifying appropriate sub-programs and
cost centers within each major program and an initial assignment of budget resources (based on the
ministry allocation for 20006) across these categories. The development of “program goals” and
“sub-program objectives” is intended to provide a basic, but much more effective, framework for
performance measurement within the sector.

27 The Jordanian authorities refer to the new practices as a “Performance Budgeting System” (PBS).
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2. Consultation on and selection of relevant performance indicators, including indicators that measure both the
quality (impacts) and quantity (ountputs) of administrative and judicial activities and services.

This step involves reviewing the range of indicators used internationally to measure and assess
performance in the justice sector. These indicators include those that relate both to the quantity
(output) of services and their quality (impact). It is intended that the ministry will select indicators
appropriate to each proposed program/sub-program structure specified in step 1, taking into
account the specific objectives, needs and system characteristics of government management and
the judicial system in Jordan.

The indicators selected by the government are expected, at least initially, to make modest demands
on existing (and quite limited) capabilities for data collection and analysis. However, it is expected
that increased resources will enable the number of indicators to be expanded over time.

3. Identification and establishment of the systems and capacities for effective collection and analysis of performance
data.

Implementation of performance monitoring requires systems and capacities to collect and analyze
performance data. This task encompasses the establishment of procedures and capabilities within
the Ministry itself, within the administration of various levels of civil courts and within the Judicial
Council. Particular attention will be given to current systems for case management within the courts,
case-management software newly introduced into certain courts, in order to better standardize and
systematize the data collection process.

The ministry proposes establishing a centralized data analysis unit responsible for collecting,
analyzing, monitoring and reporting data from the courts. Guidance and training will be provided to
this unit on how data might be analyzed and used to improve performance and/or inform resoutce-
allocation decisions within the justice sector.

4. Modifying the ministry’s financial management information system to ensure effective support, integration and
management for the Performance Budgeting System (PBS).

This step involves integrating the PBS into the ministry’s normal financial management and
reporting activities. Integration requires assigning all expenditures currently managed by the ministry
to the program or sub-programor cost center specified in step 1. This task also requires adapting the
current financial management information system (FMIS) of the ministry so that it can provide the
financial data required to support a more performance-oriented budgeting approach.

Ensuring that the Ministry’s FMIS can support these performance budgeting concepts will require
designing a modified expenditure coding system that can assign budgets and expenditures according
to the new PBS framework. The design of such a system will be done in close coordination with
other ministries that are developing new methods and revenue and/or expenditure classifications for
PBS pilot projects.
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5. Aligning the ministry’s organizational structure and functions with the new PBS, i.e., using the PBS as a basis
for “managing for results.”

Introduction of a PBS pilot within the Ministry of Justice holds considerable potential for expanding
the managerial capability and effectiveness of the Ministry and the Judiciary. However, this requires
introducing a new “managing-for-results” ethic within and across the Ministry and the courts.

One aspect of instituting a “managing-for-results” approach is to better align the ministry’s
organizational structure with the program and/or performance framework to ensure clear
accountability for performance. Managers in all areas of the ministry and courts will require guidance
to understand how the performance indicators relevant to their areas of responsibility may be used
over time to improve effectiveness or inform better managerial and resource-allocation decisions.
Hence the success of this initiative depends on the PBS being seen not only as an improved financial
(budgeting) tool, but as a mechanism for bringing about substantial improvement in the quality (and,
therefore, the impact of) day-to-day managerial decisions in judicial administration. Discussion of
these issues among Jordanian officials has been an important first step towards improving the
performance of the justice system.

Slovakia

Slovakia provides a useful example of a transition country that has recently moved quite rapidly beyond the
preparatory steps taken by Jordan to the introduction and pilot testing of performance-oriented concepts and methods in
its annnal budgeting process. The Slovak Ministry of Justice was fortunate to have excellent leadership thronghont this
process. Its continued capability and enthusiasm for this approach has given it a leading role among the government’s
major spending agencies on budget development issues.

The Czech and Slovak Republics separated from each other in 1993. Since that time, the
Government of Slovakia has been implementing a wide range of market-oriented economic, social
and political reforms. The reform process culminated in the country’s accession to the European
Union in May 2004. However, much remains to be done to achieve a standard of living and effective
democratic institutions on par with those of most Western European countries.

The judicial sector in Slovakia initially proved one of the slowest and most difficult to reform. Its
faltering progress was characterized by serious anomalies in the law, inconsistencies in the design
and interpretation of legislation by the Parliament and a courts system plagued by delays, low-quality
decisions and corruption. The quality of the judiciary, the management performance of the courts,
costly legal services, unethical behaviour of individual lawyers and an inadequate system of legal aid
are major reasons for the general public’s low regard for the legal system. This low opinion of the
courts has led to a number of requests by the Slovak Government for international assistance in
strengthening the judicial sector, starting in 1998.

At the same time, the Ministry of Finance introduced some far-reaching budget and financial
management reforms over the past five years. These reforms included the introduction of new
finance laws that incorporate a comprehensive approach to “program budgeting.” The Ministry of
Justice was one of several ministries selected in 2003 to pilot program concepts and methods in
budget preparation. This initiative dovetailed well with the introduction of much-needed
improvements in the management and effectiveness of the judicial system. One clear outcome of the
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introduction of budgeting concepts and methods has been the emergence of a more motivated,
capable and responsive financial management team within the Ministry of Justice.

The Application of Program and Performance Concepts

Although referred to as a “program budgeting” initiative, the guidelines prepared by the Slovak
Ministry of Finance included an important role for performance measurement. Detailed instructions
for implementing ministries, for example, identify “measurable indicators” that can be used to report
on the achievement of relevant program “goals” and “objectives.” In fact, the Finance Ministry’s
instructions refer at several points to “results-oriented budgeting.”*”

The Ministry of Finance’s approach to an improved budgeting process was therefore largely
orthodox, i.e., it specified that ministry budgets needed to move away from the traditional input cost
basis, initially by developing programmatic structures. Major expenditure programs were required to
be further broken down into “sub-programs” and, at the next level, “projects.” Goals were assigned
to each major program and could be further supported by specific objectives and measurable
indicators. The methodology also called for the development of “monitoring and evaluation”
functions and capacities within each ministry and the inclusion of “joint programs,” where
appropriate, that might involve special EU accession funding.

Within this general framework, the ministries participating in the pilot of these new budgeting
methods were free to develop their own programmatic structures and performance measures.
Negotiation and possible refinement of their program structures, objectives and measures has been
held with the Ministry of Finance within the context of subsequent budget submissions. While these
budget reforms have involved the application of both program and performance budgeting concepts
and methods, there is a general recognition that budgetary decision making on the basis of
performance may still be several years away.

For the Ministry of Justice, considerable efforts were made to develop a programmatic structure for
judicial administration that could accommodate three main features, or expenditure requirements, of
the sector:

+ cxisting institutional structures and managerial responsibilities;

« cexpected new outlays associated with the judicial reform program; and

« long-term management, accountability and financial administration needs of the judicial
system, including its gradual modernization and the development of standards appropriate to
EU membership.

Proposed Program and Performance Budget Structure of the Ministry of Justice

The initial program and performance budget of the Ministry of Justice (see Table 17) was developed
with a limited amount of international assistance, which reflected a mix of the budgeting principles

28 “Ministry of Finance Instruction: Methodology Guidance on Program Budgeting” (for formulation of State Budget
2005-2007),” unpublished paper issued to Slovak Government departments by the Ministry of Finance, Bratislava.
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and practical experience of the developed countries described in Part II of this paper, combined
with pragmatic recognition of certain local ideas and priorities.”

Funding of the judicial system was defined as a unique program (separate from a small number of
other programs under the Justice Ministry, including prisons and the Ministry’s own operational
activities).

A key feature of the programmatic structure is the separation of costs relating to the judiciary,
including judicial support staff. This separation was desirable to provide scope for the possible
constitutional separation of these expenditures over the longer term. It has also facilitated separate
monitoring and reporting of the performance of judges, as a group, against these expenditures.

A second key feature of the sub-programs was a special category (sub-program 5) that related to
various reform projects. These activities often involved specific external funding and were all
expected to be of finite duration. As such, they had specific developmental objectives and needed to
be resourced and measured separately from normal (ongoing) operational expenditures.

Considerable discussion was held with the Ministry of Finance concerning the possible separation of
capital expenditures on the courts into a unique sub-program. Capital development is expected to be
a major activity over the next several years, given the requirement for large-scale construction,
modernization and upgrading of court facilities. It was ultimately agreed that a spike in these
expenditures did not, in itself, justify a unique sub-program and that they could be integrated into
other court spending.

A notable feature of the initial programmatic structure for the judicial sector budget was the
inclusion of “case management” budgeting categories at a lower sub-program level. This innovation
proposed accounting for expenditures within the two sub-programs for courts management on the
basis of the type of case. Although not yet implemented by the Slovak Government, this
categorization of expenditures will enable future management of resources to account for shifts in
demand for the different types of judicial services—a feature of the judicial sector in Slovakia since
independence and an important factor in the constant misallocation and under-appropriation of
budget resources. This extension of program/petformance budgeting methods to embrace a case
management approach within the judicial sector is the subject of more detailed discussion in Part I'V.

Goals and Objectives for Judicial Expenditures

Few administrations, if any, have found it an easy task to set program goals and objectives that
provide an effective framework for performance-oriented budgeting. Invariably, there is a tendency
to adopt objectives that are either too optimistic or too difficult to measure. It is often preferable to
take a cautious and conservative approach initially, so as not to generate expectations or work
demands that cannot be fulfilled, and to accept that refinement may be needed over time.

The initial goal and/or objective structure for budgeting in the judicial sector in Slovakia is shown in
Table 18. Goals are assigned to each sub-program and generally describe very high-level aspirations
for the impact or effectiveness of the system. The achievement of these goals should be measured

29 Modification of this approach is ongoing and some components of the tables presented here may have been revised in
the most recent (2006) budget round.
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over time, most probably by qualitative public opinion on the effectiveness of the judicial system
and the progress of the reforms, rather than on a narrow or specifically quantitative basis.

Table 18 shows that for each goal, it has been possible to define two or three specific objectives that

are more precise and clearly measurable. It is also important that these objectives are written in a
way that will help drive improved managerial performance in areas of current policy priority.
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Performance Indicators and Measurement

Table 19 depicts how the Slovak Government has adopted a justice budget structure similar to the
countries surveyed in Part II of this paper. Building on recent international experience, it explicitly
assigned both output and performance measures to each objective. This combination enables the
budget formulation process to set targets and capture progress in terms of both efficiency and
effectiveness within the justice sector, thereby strengthening the contribution of budget
accountability to successful financial and judicial reform.

The output measures are, primarily, basic quantitative indicators of the throughput of judicial system
services. They enable the government to assess increases in the quantity of services produced
nationally and regionally by the courts the different branches of the sector. By comparing changes in
outputs with input costs, the government is also able to determine the size and direction of
efficiency changes.

The availability of these efficiency measures will have direct practical value for the managers of the
courts and other services in terms of allocating resources more effectively, as well as for building
performance and accountability. The selection of good output and performance measures, including
their relationship to management needs and decision making, is the key to tapping the potential of a
performance-based approach.

Nonetheless, Slovakia’s initial selection of output and performance measures are only a small subset
of the various measures identified in the developed judicial administrations presented in Part II. The
range and depth of financial performance indicators selected for budgeting purposes cannot outpace
the capability of the courts. Nor can it outpace other data collection, monitoring and analytical
services within the judicial sector.

The performance of individual members of the judiciary is an important and vexed issue within
many judicial administrations, especially those undergoing significant reforms. How effectively
judges perform on an individual level will certainly have an important bearing on the efficiency and
effectiveness of the judicial system as a whole, including the day-to-day efficiency of individual
courts. However, the assessment of individual judges—whether this is done on a points system, by
peer review, by court-user surveys, etc.—is a judicial and not a budget issue. It therefore remains
outside the performance framework of this study. Nonetheless, the budget performance indicators
proposed for the sector as a whole may well help to reveal favorable or undesirable comparisons in
the performance of different courts that have their genesis, and their solution, in the selection
and/or petformance of individual judges.
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IV. Pushing the Boundaries:
Advanced Techniques for Planning and Estimating Justice Expenditures

Introduction of the program and performance budgeting methods described in Part III creates
opportunities for improving other areas of judicial sector budget preparation and planning, as well as
improving the utilization of resources. Two important needs are considered below: preparing budget
proposals, especially in a multi-year budget planning context, and fine-tuning the resource
requirements of the courts system. In these ways, improved budgeting practices may also contribute
directly to a more effective judicial system.

Multi-year Budget Planning and Presentation

As noted in Part I of this paper, there is considerable scope in many countries to improve relations
between the justice sector and central fiscal authorities. There is also, in many instances,
considerable scope for improving the flow of national budget resources in support of judicial sector
needs and judicial reform programs. Justice authorities can significantly enhance their prospects of
bidding successfully for budget funds by using a program format as the basis for implementing other
good practices in budget management.

One of the tools commonly proposed for improved budget planning in less advanced countries is
the use of multi-year, or medium-term, expenditure plans. However, these plans involve a capability
in analysis and a degree of budget resource certainty that are invariably absent in financial reform
situations. Recent experiences with one particular approach often referred to as Medium Term
Expenditure Frameworks (MTEF), have been frequently disappointing.

An alternative approach—increasingly popular among more developed financial administrations—
involves the use of budget baselines for assessing and controlling the cost of current policies over
the next budget year and beyond. Budget baselines are essentially an estimation of the cost of future
years of current policies and operations and are presented as a commitment, or first charge, on
budget resources over the medium term.

To the extent that additional budget resources may be available in the next fiscal year, competition
for these funds focuses on the new expenditures proposals of each spending agency. In a situation
of limited funds and competing claims, the sector agency that best demonstrates how new spending
will complement core responsibilities and yet deliver new efficiency or service gains will have a
considerable advantage in acquiring at least some of the new funds. Baseline budgeting, done well,
can help clarity the presentation, analysis and choice of new spending proposals.

A potential weakness of the baseline budgeting approach is that it may encourage a predominant
focus on the merits of new expenditure proposals at the expense of (usually larger and more costly)
ongoing activities. Central fiscal authorities employing the baseline approach have generally
responded to this tendency by instituting periodic “baseline reviews” (often every three years), which
examine, for example, the efficiency and effectiveness of all major, ongoing programs or sub-
programs within an appropriation.
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It is important, therefore, that baseline budgeting not be confused with the “incremental budgeting,”
which characterizes the budget round in many less developed countries. Incremental budgeting has
an obvious tendency to lock in inefficient allocation of resources and patterns of spending. Baseline
budgeting recognizes that few budget agencies or sectors, even in developed administrations, have
the resources or capability to fully review spending programs each year. Provided they do so
regularly, say, once every three years for each sector, the budgeting process will be much better than
it is currently in many countries. In fact, a baseline budgeting approach #ncreases the probability that
comprehensive spending reviews will occur, precisely because it incorporates them as a regular
requirement in the budgeting process. Both the central finance authorities and the spending agency
know when wide and deep reviews of their spending are scheduled to occur and must prepare for
them.

Furthermore, proponents of the baseline approach point out that most sectors, including the justice
sector, have many core activities and services, such as the operation of courts, which must be funded
from the budget on a stable, long-term basis. It makes good sense to examine closely the cost and
purpose of any new policies in these areas, leaving the time and analytical resources remaining to
assessing the actual performance, rather than revisiting the budget allocations, of core expenditure
activities.

Table 20 shows how a baseline approach to budget planning might apply to a typical justice sector
budget with judicial sub-programs similar to those described in previous sections of this paper. The
example provided uses purely illustrative programs and financial figures and assumes a context in
which the country is undergoing judicial reform. The format provided by the table is not intended to
be prescriptive; the fiscal authorities in each country may request or impose a different structure
according to local needs or budget presentation conventions.

The key advantage of the format presented here is that it enables judicial authorities to use a
programmatic structure to indicate clearly to the government the ongoing (baseline) costs of
providing existing judicial services and programs, p/us the degree to which additional resources are
required to extend the achievement of policy objectives or implement proposed reform activities
and projects. The presentation also enables justice officials to make a clear distinction between new
expenditure proposals that may be of short-term duration and those that may need to be built into
future estimates of baseline expenditures. This distinction also enables both judicial and fiscal
authorities to discuss and agree on where proposed new expenditures may need to be subjected to
different kinds of performance criteria and monitoring.
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Relating Budget Estimation to Case Management

In most judicial sector budgets, the largest program in financial terms is likely to be the “Operation
of the Courts.” Within this program, ensuring that each level of courts, and each court within that
level, has a budget appropriate to its needs and circumstances is one of the most difficult challenges
facing financial managers in this sector. However, budgeting techniques have developed significantly
over recent years in ways that can make the task of budget estimation more accurate and effective.

Table 21 shows in stylistic form how developed countries have refined and improved their methods
of budgeting for the operations of the courts. Increasingly sophisticated budget techniques have not
only made the allocation of budget resources more accurate and fair, but have strengthened
accountability and performance at all levels of courts management. Less advanced countries not only
have the opportunity to analyze and adopt the concepts and methods behind these refinements in
budgeting techniques, but also to “leapfrog” certain stages in this development process.

The first column in Table 21 portrays the historical, input-based, budgeting approach that many
developing and transition judicial administrations still use. Successive columns reveal how this basic
model can evolve into more sophisticated methods that assign funds increasingly on the basis of
actual and forecast demand for the types of services (mainly case hearings) provided by the courts
and the actual costs of providing them. This enables courts to achieve greater levels of operational
efficiency, leading to increased fairness in the justice system.

These judicial budgeting methods are presented progressively in a way that reveals the gradual
refinements involved. In practice, implementation of judicial reforms may involve some
consolidation, or acceleration, of individual stages, where resources and capabilities allow.
Nonetheless, experience has shown that movement from the least to most sophisticated techniques
(.e., from Column 1 to Column 5) may in fact require at least two decades of institutional
development.

1" Refinement: The Simple Volume Demand Model

The first refinement of the historical method described in Column 1 includes a basic assessment of
“volume demand” for courts services in budget estimates. In this improved approach (Column 2),
historically determined input-costs are increased by a combination of aggregate demand forecasts
and price inflation factors. Aggregate demand forecasts of caseloads can probably be determined
satisfactorily in the first instance from a simple time-series analysis of courts data from recent years.

2 Refinement: The Simple Case-Flow Demand Model

Column 3 takes this demand analysis a step further by combining it with estimates of the average
cost of each type of court case or service. In this way, the budget requirements of the courts are
related not only to aggregate changes in the demand for their services, but to the differences they
face in balancing this demand (by case type) and the (historical) cost of providing particular (mostly
courtroom-based) services.
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3" Refinement: The Advanced Case-Flow Demand Model

Since these “average costs” per case type are determined on a historical basis, they may be set too
low (or too high, if there has been a pattern of substantial inefficiency) for supporting the fair and
efficient administration of justice. Column 4 therefore introduces the concept of “efficient” case
funding, i.e., the level of funding that is actually needed, on average, to hear (or process) the different
types of cases in a full and fair manner. By combining this concept with accurate case-flow
forecasting, the budget of the courts may begin to approach a level of resourcing that supports the
efficient, and more effective, administration of justice.”

Column 4 notes that the introduction of efficient case funding principles may have implications for
other programs, most specifically, the remuneration of the judiciary if more, or fewer, judges, etc.,
are needed. The implication of this method is therefore not necessarily just “more budget funds.” By
examining case costs carefully, many opportunities for courtroom or case management efficiencies
should begin to appear. Also, differentials in the performance of individual members of the judiciary
(in terms of their courtroom managerial efficiency) may begin to appear in ways that encourage less
efficient judges to making positive changes in their case management or courtroom management
skills.

4" Refinement: The Advanced Case-Flow Demand Model for Regional Funding

Column 5 addresses situations in which the judicial map involves a regional (or some other
territorial) distribution of judicial, managerial and financial oversight functions. It shows how the
inclusion of regional variations can be incorporated into the advanced case-flow demand model and
how different regions may be funded more accurately on the basis of these differences.

This advanced budgeting model may also be used to fund regional or other territorial judicial
administrations on a “bulk funding” basis, i.e., by providing a lump-sum budget based on regional
jurisdictional and demand factors. The regional judicial administration, or superior court, may then
use this advanced model to determine the appropriate distribution of their region’s bulk funding
among particular sub-regions and lower courts.

30 There are several ways to determine the time and resources required to hear fully and fairly any particular type of case.
Some of the more common methods involve time and motion studies within the courtroom and/or the use of Delphi
method assessments among members of the judiciary and courtroom officials.
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V. Enhanced Courts Budgeting and Judicial Independence:
Final Comments

The application of budgeting innovations outlined above is greatly assisted by a sound programmatic
expenditure framework. These methods also clearly require competent systems and adequate
capabilities for the identification, collection and monitoring of courts statistics and case data. In
many developing and transition administrations, data collection functions may be under-resourced
and poorly motivated. However, the fact that court information will play an increasingly important
role in the preparation of budgets and their associated management and resourcing decisions
provides additional arguments (and a valuable incentive) for improving the quality and efficiency of
data collection in these areas.

Judicial reform practitioners will recognize the opportunities inherent in the “advanced case flow
demand” budgeting model for implementing other important managerial advances in the courts. In
particular, the model not only enables funding to be re-allocated annually, or more often, according
to shifts in court demands and case workloads, but it also introduces a culture of flexibility in courts
management that may flow into a wide range of managerial and resourcing decisions and judicial
performance issues. In other words, it may help to break down cultural or systemic rigidities that are
themselves an impediment to the success of various reforms within the sector.

A key factor in achieving these gains is securing acceptance within the judiciary that a cadre of
professional courts managers who take responsibility for better budgeting does not challenge their
authority, much less their judicial independence. On the contrary, it may enhance their authority and
independence by enabling judges to concentrate on matters of law and judicial decision making and
less on matters of operational detail. The desire of many judges to maintain tight control of under-
funded and poortly allocated budgets has only ever supported #/usions of judicial independence.
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