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1. Context: The AfCFTA Investment Protocol and this ASA

This executive summary summarizes findings from the support provided to three AfCFTA members
(Rwanda, Togo, and Zambia) in implementing the African Continental Free Trade Area Agreement
(AfCFTA)’s Protocol on Investment (POI or Investment Protocol). The POI seeks to promote intra-African
FDI and also sustainable investment. Adopted in Feb. 2023, the POl must be implemented by States within
5 years. Under the country work, the team conducted legal diagnostics in the 3 pilot countries. In Rwanda
and Togo, the objective was to compare the domestic investment law to the AfCFTA Protocol on
Investment and identify policy and legal changes needed to implement the Protocol. In Zambia the
objective was to help develop a model Bilateral Investment Treaty (BIT) that will be aligned with the
Investment Protocol.

2. Key findings:

There is a significant reform work program ahead for member countries looking to implement the POI,
and thus a clear role for WBG, other development partners and the Secretariat in supporting these
countries. The extent/scope of reforms needed will vary from country to country. However, some reform
steps will apply to many countries and include:

e A process to revise the domestic investment laws/rules and align them with the POI (starting with
diagnostics similar to the ones conducted in Togo and Rwanda);

e A review of other key domestic policies and laws to support sustainable development and
responsible, inclusive or green investment (e.g., environment, labor, corporate social responsibility,
among others);

e A program to significantly improve the Investment Climate in each member country;

e A process to terminate BITs concluded between AfCFTA members and review BITs with non-
members;

e Establishing and strengthening key institutions dealing with investors.

In terms of specific substantive policy elements, the POI focuses on reforms that address the following
aspects:

1.  Strengthening and balancing Investment Laws

The Investment Protocol requires countries to update their domestic investment laws to align with AfCFTA
standards. This will ensure a balance between investor protections and a country’s right to regulate in
the public interest.

2. Boosting Sustainability

The Investment Protocol emphasizes sustainable development. Countries will need to enhance their
environmental, labor, and consumer protection standards. Additionally, investors will be required to meet
human rights, anti-corruption, and climate obligations. This is Africa’s opportunity to integrate
environment, social and governance (ESG) standards directly into national strategies, including those on
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investment, for example through the FDI strategy, industrial policy, Nationally Determined Contributions,
policies on climate finance.

3. Streamlining Investment Processes

Member countries are asked to facilitate private investments that further contribute to sustainable
development. The protocol calls for simplifying work permits, providing electronic access to laws and
regulations, and promoting technology transfer.

4. Building a Stronger Institutional Framework

State Parties must establish AfCFTA National Focal Points, that is, institutions within the government
tasked to help investors navigate the regulatory landscape, and a dispute prevention and grievance
management mechanism to prevent legal disputes.

5. Fostering State-State Cooperation

The Protocol encourages cross-border cooperation on issues like climate change, public health, and
market distortion. Greater cooperation will help create a more integrated and resilient investment
environment.

A few factors are critical for governments to implement the needed reforms successfully. First, political
will, reform coordination and monitoring will be essential. Each country should appoint a dedicated
"AfCFTA Champion" to drive and monitor reforms, ensuring coordination across investment, climate
finance, trade, environment, and labor at the national, regional, and continental levels. Second,
governments would need to commit sufficient resources and capacity building efforts to implement the
POI. Governments should assess the costs and resources required to implement the Protocol and focus
on building the capacity of key institutions, especially those responsible for investment, sectoral
ministries, Investment Promotion Agencies (IPAs). Member states can accordingly prioritize reforms and
prepare their own reform action plans. Third, governments should partner with the private sector and
civil society to identify barriers to investment and work with the AfCFTA Secretariat and development
partners for technical expertise and financial support.

The methodology used for the country-level work is replicable and can be used by other countries
preparing to implement the Investment Protocol. It leads to very specific recommendations of
implementable policy and legal changes. The approach can be leveraged by any member country to reach
the first stage of “alignment” with the AfCFTA Protocol: ensuring that their domestic legislation is
consistent with and does not contradict the POI. The content of the Protocol impacts a country’s domestic
legislation, regional and international obligations through both ‘binding’ and ‘encouraged’ measures. To
align their domestic laws to the Protocol, countries should prioritize the binding measures.

Implementing the Protocol also calls for institutional reforms, in addition to legal and regulatory
changes. For instance, the POI calls for the designation of a “national focal point” on AfCFTA and the
establishment of a “body for dispute prevention and management of investor grievances” (Art. 45).

There will be need for extensive coordination at Continental, Regional and National levels. The POl calls
for sub-regional investment norms to be aligned within 5-10 years. Africa has several Regional Economic
Commissions (RECs) with such norms (e.g., ECOWAS, WAMEU, EAC, SADC and COMESA). Member



countries cannot change these regional norms unilaterally, but they should engage with the concerned
RECs and other member countries.

Deep investment climate reforms will remain indispensable. The business climate needs to be
significantly enhanced across all member countries to improve prospects of capturing significant levels of
FDI, both from Africa and elsewhere.



1. Context
The AfCFTA is a potential “game changer” for the continent

The transformative potential of the African Continental Free Trade Area Agreement (or AfCFTA) has
been well-documented.! It is estimated that the AfCFTA could potentially lead to an increase in intra-
Africa foreign direct investment (FDI) by 54 percent under the “FDI Broad scenario” that focuses on
reduction of tariffs and non-tariff barriers, and implementation of trade facilitation measures that
reduce transport costs across the continent. Under a more ambitious “FDI Deep scenario”,? FDI is
expected to increase up to 68 percent. The second scenario calls for additional policy measures such as
investment policy and regulatory cooperation. The dynamic impacts of these deeper reforms are
expected to be more significant, leading not only to larger increases in FDI but also greater economic
benefits. For instance, it is projected that incomes in the region could increase by 9 percent, or $571
billion, and help create 18 million new jobs.? The more dynamic benefits hinge on combined trade and
investment transformation channels.

What are the objectives of AfCFTA?

The African Continental Free Trade Area (AfCFTA) was conceived as a flagship project of Agenda 2063 of
the African Union (AU) — Africa’s own long-term development vision. It was approved during the 18th
ordinary Session of Assembly of Heads of State and Government, held in Addis Ababa, Ethiopia in
January 2012, when the decision to establish a Continental Free Trade Area was taken. The AfCFTA
agreement was signed by 54 out of the 55 members countries of the AU. The Agreement entered into
effect on 30 May 2019 and was officially launched in July 2019.* As of December 2024, 48 signatory
member States had ratified the Agreement.

The AfCFTA aims at accelerating intra-African trade and boosting Africa’s trading position in the global
market by strengthening Africa’s common voice and policy space in global trade negotiations. The
general objectives of the AfCFTA are to:

e Create a single market for goods and services and facilitate the movement of persons in order to
deepen the economic integration of the African continent;

o Create a liberalized market for goods and services through successive rounds of negotiations;

e Contribute to the movement of capital and natural persons and facilitate investments building
on the initiatives and developments in the State Parties and Regional Economic Communities
(RECs);

e lay the foundation for the establishment of a Continental Customs Union;

e Promote and attain sustainable and inclusive socio-economic development, gender equality and
structural transformation of the State Parties;

1 “Making the Most of the African Continental Free Trade Area: Leveraging Trade and Foreign Direct Investment to Boost
Growth” by R. Echandi, M. Maliszewka and V. Steenbergen, WBG 2022.

2 World Bank study (2022) outlines two scenarios for the potential impact of the AfCFTA on FDI: the "FDI Broad scenario" that
focuses on the reductions of tariffs and non-tariff barriers and trade facilitation measures, while the “FDI Deep scenario”
incorporates more comprehensive reforms and policy measures, leading to more substantial increases in FDI and economic
gains.
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e Enhance the competitiveness of the economies of State Parties within the continent and the
global market; Promote industrial development through diversification and regional value chain
development, agricultural development and food security;

e Resolve the challenges of multiple and overlapping memberships.

The Investment dimension of the AfCFTA

It is important to reiterate that the AfCFTA is a comprehensive trade and an investment agreement.
While several important World Bank programs and initiatives already focus on the trade dimensions of
AfCFTA (through the Trade team of the WBG), there was a need and an opportunity to focus on the
investment dimensions, which is the rationale for this work.

Private investors will be among those who can benefit from the implementation of this ambitious
initiative aimed at creating a continental market and from the opportunities created by trade reforms.
But, beyond the general impact of a bold trade agreement such as this one, there is also a more
specialized and less known component of the AfCFTA that is specifically aiming at FDI and particularly at
intra-African FDI: the Protocol on Investment.

2. The Protocol on Investment

A comprehensive continental norm on Investment has been negotiated between member States under
the framework of the AfCFTA, with a view to facilitating intra-African FDI and providing greater
confidence to investors on the African continent.® While the “Final Draft” of the Investment Protocol
was adopted in October 2022, at ministerial level in Libreville, Gabon, and subsequently examined and
adopted by Heads of State in February 2023, a peculiarity of the process was that two specific provisions
of the Protocol were required to be reviewed. In addition, the Protocol will be open for signature by
member states once two annexes (namely, the Pan-African Trade and Investment Agency and Dispute
Settlement) are negotiated and finalized.® The Protocol will have to be implemented by member States
within five years of entry into effect.

The Investment Protocol is part of the new era of international investment agreements which strive to
reach a balance between the rights and obligations of States and investors. On the one hand, the text
goes even further than other recent treaties since it focuses on fostering sustainable investment,
requires States to maintain high standards of protection for labor, consumer protection and the
environment and encourages investment for climate change adaptation and mitigation. On the other
hand, the Protocol could have been more ambitious, for instance in terms of market access, some
protection standards, and the inclusion of balanced ISDS procedures. The key content of the Protocol is
summarized in Annex 4.

5> The official title of the continental norm is “Protocol on Investment to the Agreement Establishing the African Continental
Free Trade Area”.

6 This “partial adoption” may appear unusual, but it simply means that the sponsors and negotiators of the Investment Protocol
realized that these two provisions were not consensual among all member states. Instead of taking the chance to slow down or
even risk a non-conclusion of the negotiations, they decided to set them aside, propose the adoption of the other measures,
and then resume negotiations on these specific provisions and the two annexes. This also means that when the negotiation of
these two provisions and annexes will be finalized, the team may need to make some adjustments or update to the technical
reports (or at least to discuss with the clients) to take into account the result of this process.



Successful implementation of the AfCFTA and its Investment Protocol should benefit both member
countries and the Africa region as a whole through increased attractiveness, in particular for regional
investors. This advisory project was precisely conceptualized to support a small number of interested
AfCFTA member States in the process of implementing the AfCFTA Investment Protocol. Developed
jointly by the World Bank’s Global Investment Climate unit (IC unit), the Regional Integration unit in
Africa, and the Regional FCl teams, the objective behind the initiative was to develop through this
limited pilot a process, a methodology, and “lessons of experience” which could then be shared and
disseminated to the African Union member countries that would request assistance in this area.’

Informed by the discussions that the World Bank’s regional teams and the IC unit had in the region,
three pilot countries were selected, namely: Rwanda, Togo and Zambia, ensuring the participation of
countries in both West and Eastern Africa, in French- and English-speaking Africa. Considering that
implementation of the AfCFTA in general and all its protocols is one of the key mandates of the AfCFTA
Secretariat, the Project team has also included a component to engage and collaborate with the
Secretariat, and exchange ideas, tools and experiences with the legal staff in charge of the Investment
Protocol regarding its implementation and the monitoring of such implementation.

Approach, diagnostic methodology and reform action map

The team’s approach is based on the premise that “implementation” of an investment agreement
entails a host of diverse tasks ranging from the identification of deviations between national and
regional rules (namely, the Investment Protocol) and the identification of practical solutions to be
shared to address policy/regulatory issues and challenges. The exchange of harmonization experiences
and best international and regional practices on investment policy reform is an integral part of the
project’s approach.

The methodology has been organized around two main tasks as follows:

e Task 1 - The Diagnostic - Gap Analysis:
The Team has applied a “gap analysis” methodology to compare and contrast the domestic laws
on investment of the two pilot countries (Togo and Rwanda) with the Investment Protocol,
identifying the areas of deviation and inconsistencies among these norms, and then formulating
specific policy or legislative reform recommendations. In Zambia, the same methodology was
applied to compare the AfCFTA Investment Protocol to Zambia’s International Investment
Agreements (IlAs), as the objective in Zambia was distinct from the other two countries. While
Togo and Rwanda’s chief objective was to align their domestic investment legislation with the
Protocol, Zambia sought support to develop a model llA that is AfCFTA-compliant (i.e., aligned
with the AfCFTA Investment Protocol). Such gap analysis has identified areas of deviation and
differences between the Investment Protocol and the two types of norms considered (the
domestic investment law and the IlAs).

=  Task 2 — The Reform Recommendations

7 This advisory project (P180910) is financed by the European Union (EU) and is part of the broader ACP-Business Friendly (BF)
program implemented by the Investment Climate Unit.



In each of the three countries, the findings of the above-described gap analysis led to a series of
reform recommendations: suggested changes that Rwanda and Togo would have to make to
their domestic legislation and that Zambia will have to make to its llAs. In the case of Rwanda
and Togo these reform recommendations were summarized in a separate document called
“Reform Action Plan” (or RAP) for Rwanda and “Matrix of Reform Recommendations” (or MRR)
for Togo, while in the case of Zambia, they were embedded in the legal report itself.

Key analytical outputs:
Under this country-level component, the project has produced five analytical outputs as follows:

e Three diagnostics: for Rwanda, Togo and Zambia,
e Two sets of Reform Recommendations: for Rwanda and Togo.

The five pieces put together form 3 country reports, one for each pilot country: Rwanda, Togo, Zambia.
Each country report was discussed and validated with the relevant counterpart teams in the three
countries, usually through dissemination workshops and conference calls.®

This “chapeau” note is a synthesis note that brings together the key findings and emerging messages
from the country reports. The note is focused on Rwanda and Togo for a simple reason: as noted earlier,
in the case of Zambia, the objective was quite narrow: ensuring consistency between its llAs and the
Investment Protocol; whereas in the case of Rwanda and Togo, the objective was to help identify a
holistic program of reforms and changes that will have to be made to the domestic investment law and
to other laws and policies as well. There are more recommendations, more lessons to extract from the
comprehensive approach retained in Rwanda and Togo, and therefore more benefits to share with other
AfCFTA member countries.

3. Key findings and messages:

The key findings which follow are of two types. Key findings 1-7 are lessons applicable to future
assessments of the compatibility of a country’s investment legislation with the Protocol on Investment.
They include lessons on applicable methodology, implications for institutions, laws and the machinery of
government. Key finding 8 traverses more deeply the specific findings of the gap analyses undertaken by
this study and the substantive reform areas identified. These include missing legal guarantees as well as
measures to strengthen sustainability in the areas of environmental, labor and consumer protection,
and facilitation of sustainable investment, among others.

> #1: The methodology used in this study to undertake gap analyses is replicable and can
support other countries implementing the Protocol on Investment

The first key finding of this exercise is an encouraging one: although implementing a regional norm on
investment such as the Investment Protocol may be perceived by many countries, especially those with
weaker institutional capacity, as a daunting task, this study has helped to develop a process and a
methodological approach that is working, was well understood and received by the pilot countries,

8 For instance, in Togo, the dissemination and discussion took place through a formal event bringing together public and private
stakeholders in Lome and Washington on 04 July 2024. For Rwanda, an in-person meeting was organized in Kigali with the
Rwanda Development Board (RDB) and the Minister of Commerce (MINICOM) on 13 March 2024.



while facilitating their participation. The process has led to the formulation of very specific
recommendations of policy and legal changes (examples of which will be provided below), which should
not be too challenging to implement. While other methodological approaches certainly exist, the one
that we have applied in the project can be leveraged and should be helpful to any member country to
reach the first stage of “alignment” with the AfCFTA Protocol, namely: ensuring that their primary
domestic legislation (as in the case of Rwanda and Togo) or their llAs (as in the case of Zambia) are fully
consistent with and do not contradict the AfCFTA Investment Protocol.

In other words, most changes that are recommended in the three country reports are well within the
realm of typical changes and amendments that countries routinely make to their investment policy or
legislation. Most member countries should be able to make this first level of reform within the
timeframe prescribed by the Protocol.

> # 2: The legal content of the Protocol impacts on a country’s domestic legislation, regional and
international obligations through ‘binding’ and ‘encouraged’ measures

The Investment Protocol, at first glance, may seem to be a complex and lengthy document. However,
our methodology helps to “break it down” in segments that are easier to comprehend, which will also
lead to better and more targeted recommendations that will be simpler to implement into domestic
legislation (or into the country’s llAs as the case may be).

The Investment Protocol contains a large number of concepts and sections. However, these provisions
do not have the same effects for member countries.

e Afirst level of distinction is to consider the legal effects of the Protocol on 3 types of norms:

o Effects on national norms: Member countries will have 5 years from the entry into force
of the Investment Protocol to align their national policies, laws and regulations on
investment with the Investment Protocol;

o Effects on Bilateral Investment Treaties (BITs): State parties will also have 5 years to
terminate the BITs they have concluded with other member countries of the African
Union (i.e., the so-called “intra-Africa BITs”).° Member countries should obviously
refrain from starting new BIT negotiations with other State parties. On the other hand,
BITs with non-AU member countries do not have to be terminated; African member
countries can always choose to re-negotiate these BITs but this is not an obligation
stemming from the Investment Protocol;

o Effects on Regional Investment Norms: State parties and Regional Economic
Communities (e.g., SADC, EAC, ECOWAS...) will have 5 to 10 years to ensure alignment of
the regional investment norms with the Protocol.

When considering these three types of effect, one conclusion is that the first level is the only one that a
member country can do on its own. A country does not need to consult or involve any other country to
change or amend its domestic legislation. On the other hand, the second and third “effects” require that

° For example, our Togo diagnostic revealed that Togo has only concluded 5 Bilateral Investment Treaties with other countries
around the world and only one of these BITs is with another member of the African Union, namely Tunisia. Togo and Tunisia
should therefore initiate a process to terminate this BIT (signed in 1987 and entered into effect in 1990).



a given member country engage and work with others, the partners of the BITs to be terminated need
to be notified (at minimum), while regional norms on investment cannot be changed by one country.
This requires a process that is led by the regional economic communities and involves all the member
countries of the given REC. This is not a change that one member country can decide nor implement on
its own initiative. Our pilot project mostly seeks to help member countries to address the first effect of
the Protocol (namely the need to align the domestic legislation), the one completely under their control.
But it can also help a member country renegotiate some of its llAs (by helping develop a model BIT that
is “Investment Protocol-compliant”).

e Asecond level of distinction that is essential is between binding and encouraged measures

In our benchmarking we started by identifying and separating the provisions of the Protocol that
prescribe mandatory or “binding measures” and those that are simply at the level of guidelines, advice,
or recommendations, what the AfCFTA calls “encouraged measures”. Following are a couple of diagrams
that help understand this first and essential distinction.

Investment Protocol: The Binding Measures

Key Obligations and Commitments for State Parties

Revise investment law and/or Visas and Permits
investment-related regulations Publication of information on
Ensure high level of Align relevant laws/regulations, IlAs
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Source: IC Team research.

Investment Protocol: The Encouraged Measures



Encouraged Measures for State Parties

Encouraging investments Streamline investment

among State Parties administration procedures:
Organizing joint investment 0SS, Aftercare, Digitalization of
promotion activities among Promotion & Facilitation business facilitation

State Parties i Framework of
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agreements adopted by the third parti or ! ! J

. . 1es loans, incentives on technology,
RECs to align with Protocol P il
Take into.account the investment - Harmonize incentive policies for
requirements of the Protocol strategic investments

when negotiating or reviewing - Incentives to encourage employers
existing IlAs with Third Parties investing in training

I1As sustainable R&D, low-carbon projects)

Source: IC Team research.

How is the distinction “binding” vs “encouraged” measures helpful in the process of implementing the
Protocol?

When working on the first level of implementation which consists in aligning their domestic legislation
(or l1A) with the Protocol, member countries should prioritize the binding measures or provisions before
turning their attention to the “encouraged measures”. In other words, there are a series of provisions
where the Protocol and its drafters are in effect telling member countries: “Your domestic legislation
ought to be fully aligned or consistent with the following provisions” — in effect leaving very little choice
to member countries with regard to these provisions- and there is another series of provisions where
the Protocol and its drafters are telling them: “In addition, you may think about the following
measures...”.

This is not to say that the “encouraged measures” should be ignored or overlooked. In fact, there are
useful and innovative concepts among these encouraged measures, some of which could possibly have
significant potential and positive impact for member countries. But in terms of prioritization for the first
level of implementation, which is the “legal alignment,” it is clear that the binding measures have to be
given priority. They are not optional.

> #3:To “align” does not mean to introduce the same changes in all the domestic legislation of
all member countries; a bespoke approach is always needed

Another clear lesson from our pilot is that the solutions or changes to make to the domestic legislation
will not be uniform. A “one-size fits all” approach is impossible and not all member countries will have to
take the same measures. The extent of the reform is entirely country-specific for a simple reason:
member countries do not have the same legal framework and they do not have identical investment
laws. Therefore, the starting point or “baseline” is different in virtually each member country. Some
countries will have more changes to make than others, when their domestic law(s) is(are) weaker than
the Protocol or incomplete. There needs to be a country-by-country analysis, and solutions need to be
tailored for each country, as we have done with Rwanda, Togo and Zambia.
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To illustrate the third key finding or message, we will give the example of investor protection, a key
component of both the AfCFTA Investment Protocol and of the domestic investment laws or codes that
exist in most member countries.

According to our research, there could be three situations or scenarios in terms of investor protection
across member countries:

a. Scenario 1: A member country does not provide in its domestic investment law a guarantee
that is included in the AfCFTA Investment Protocol. For any country in this situation, the
authorities will need to initiate a process of revision or amendment of its domestic law to
include the specific guarantee or guarantees that is missing;

b. Scenario 2: A member country does provide a similar guarantee but at a lower level of
protection than what is provided in the Investment Protocol. The country will need to revise
its domestic law to strengthen the guarantee to bring it up to the level of the Protocol.

c. Scenario 3: A member country does provide a guarantee that is in the Protocol but at a
stronger level than the Protocol. For instance, the AfCFTA Investment Protocol includes a
guarantee that it calls “Administrative and Judicial Treatment”. Several member countries in
Africa have in their domestic investment law a stronger guarantee called “Fair and Equitable
Treatment” (FET). Although these two notions are related and part of the same idea, FET is
considered a stronger guarantee than “Administrative and Judicial Treatment”. In that type
of scenario, the view of our team is that the country in question should not revise its current
domestic law to bring the provision to a lower standard. We take the view that the
harmonization or alignment with the Protocol does not compel a country to weaken the
guarantees or degree of protection afforded to foreign investors at the domestic level. This
is obviously not the spirit of the framers of the AfCFTA. And this will not support the
objective of attracting more FDI. If the Investment Protocol includes a guarantee that is
narrower than what we generally recommend to client countries, based on best practices, it
may simply mean that the negotiating parties could not reach consensus, precisely because
some countries had a lower guarantee and did not want to commit to a stronger one. But it
does not mean that the other countries that already offer a stronger commitment should
lower it just for the sake of “aligning” their domestic legislation with the Protocol. In other
words, the guarantees included in the Protocol should be seen as a “floor”, a minimum,
but nothing prevents countries to go above that floor and provide stronger rights or
guarantees to investors than what the Protocol offers.

> # 4: Implementing the Protocol does not only mean legal reform but also calls for important
institutional reforms

Implementing the Protocol does not only require legal reforms, such as amendments to the provisions
of the investment laws or the IIAs that, for instance, govern the protection of investors. There is a need
in each country to take decisions in the area known as the “institutional framework for investment”,
that is the administrative environment around private/foreign investment.
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For instance, the Investment Protocol calls for the designation of a “national focal point” on AfCFTA by
each member state (Art. 9).

It also calls for the establishment of a “competent body for dispute prevention and management of
investor grievances” (Art. 45).

The consequences or implications of these provisions of the Protocol will vary country by country. Some
countries already have both a national focal point for AfCFTA and a grievance management system. In
principle, these countries will not have to change anything to their institutional framework in the sense
that they are already aligned or in compliance (unless there are issues of effectiveness or lack of clarity
on the mandate of these bodies). Other countries may have only one of these two institutions or bodies.
And a number of other countries may have neither of them. In principle, to fully implement the Protocol
the second and third group of countries will have to:

a. establish the bodies they do not already have in their framework;

b. assign them a mandate, specific duties and functions (consistent with the Protocol),' staff, and -
most likely- an operating budget;

c. determine how these new institutions or actors will interact with existing ones that the country
may have.!

For instance, if a country already has an investment promotion agency (IPA) or a Ministry in charge of
investment, does it want to locate the national focal point and/or the grievance management body
within either the IPA or the Ministry, or does it prefer to locate it elsewhere? And if these new bodies or
institutions are located outside of these existing entities what will then be the interactions and division
of labor between the new entities and the existing ones?

A related emerging message: significant institutional capacity-building will be required at all levels in
member countries. Successfully and fully implementing the Protocol implies capacity building at the
country level in all the key institutions in charge of relations with investors or dealing with investors in a
capacity or another (as regulator, promoter, etc.). This need obviously applies to newly created
institutions or bodies (such as, for instance, a new grievance management entity for the countries that
do not have one) but it can also apply to existing ones: ministries in charge of investment, other
ministries and agencies of the state dealing with foreign investors, investment promotion agencies, one-
stop shops, for example in the task of building capacity to attract investment in green sectors etc. All
these entities of the State are needed and must function well in order to form a “governmental eco-
system” that is business-friendly and conducive to more investments and more successful investments.

> # 5: By implementing the Investment Protocol a country must adopt a new vision of
investment and investment policy to facilitate sustainable development

Another important factor to take into consideration to implement the AfCFTA Investment Protocol is
that the Protocol is part of a “new generation” of international investment agreements or norms that
promote public interests that go well beyond the traditional content of older IIAs and national

10 For instance, the Protocol prescribes that national focal points will provide relevant information on the legal and institutional
framework (including investment processes, tax and incentives, appeal mechanisms, etc.).

11 For instance, the Protocol asks that the Member states coordinate their investment promotion activities with the Pan-African
Trade and Investment Agency as well as with the RECs.
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investment legislation. As a result, implementation will require more efforts in areas that are under-
developed in the policy or regulatory framework of most African member countries.

For instance:

e The Protocol clearly seeks to encourage and promote foreign (intra-African) investment that
contribute significantly to the host country’s sustainable development (see for example,
Art. 2 Objectives and Art. 7 Investment Facilitation).

e The Protocol asks member countries to maintain high standards of protection on
environment, labor, and consumer protection (Art. 25).

e The Protocol also asks member states to promote and facilitate investment that will reduce
carbon emission, transition toward renewable energy, and help mitigate the negative
effects of climate change (Art. 26).

These are only a few examples of the “new generation” public interests that are promoted by the
Investment Protocol. The Protocol also includes other provisions on corporate governance, corporate
social responsibility (CSR), human rights, ethical standards and anticorruption, public health, etc.

The implications of these provisions, some binding and many simply at the level of “encouraged
measures”, will vary greatly depending on many factors, including what member countries have already
included in their domestic investment policy and legal frameworks. Countries that already address these
issues in a meaningful way that is consistent with the Investment Protocol will not have many actions to
take. But many countries probably have not integrated these “new generation” principles in their
domestic investment laws or their “older generation” llAs.

Investment Codes and IIAs can be amended in order to include provisions or principles in each of these
areas, and some of them already do. Togo, for instance, was a bit ahead of its time in referring to
sustainable and responsible investment in its investment legislation.!? But the spirit of the Investment
Protocol clearly goes beyond this. In our opinion, implementing the Protocol and these concepts will
require more actions starting with the need to review other relevant laws of the member countries
pertinent to sustainability (e.g., the laws on environmental protection, labor, corporate governance,
accounting, etc.) to assess how aligned or satisfactory they are relative to international standards and
best practices. And when the laws of a member country will be found to be not fully or sufficiently
consistent or aligned with such standards and best practices, member countries will need to initiate a
process of amendment of these laws. Further examples will be provided in Key Finding # 8 infra.

Another series of actions might consist in developing investment promotion strategies and incentive
regimes targeting green, sustainable, or responsible investment.

To summarize, the key message or finding here is that inserting a few general provisions or mentions, at
the level of principles or concepts, in the domestic investment laws or in a model lIA of a country will
not suffice to meet not only the letter but also the spirit of the AfCFTA Investment Protocol.

12 L aw No. 2019-005 constituting the Investment Code of Togo.
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> # 6: Extensive engagement and coordination between Continental, Regional and National
levels will be needed for full implementation of the Investment Protocol

As alluded to in previous sections of this note, implementing the Investment Protocol well and fully will
require close collaboration, coordination and engagement between member countries, RECs, and the
AfCFTA Secretariat.

As mentioned, the Protocol calls for sub-regional norms on investment that have been adopted
throughout the continent (as part of regional economic integration) to be aligned within 5-10 years from
the Protocol’s entry into effect.

As a region, Sub-Saharan Africa has several such RECs and most of them have adopted instruments,
rules or guidelines on private/foreign investment (e.g., ECOWAS and WAMEU in West Africa; EAC, SADC
and COMESA in Eastern and Southern Africa, to name a few).

Unlike the alignment of domestic laws and investment climate reforms at national levels, this is not
something that is under the direct control of member states. For instance, a member country acting
alone will not be able to change/amend regional rules on investment that were adopted by the ECOWAS
community for its Member States in West Africa or by SADC in Southern Africa.

What member countries can do, however, is to engage with the concerned regional economic
communities and other members of these RECs and work with them toward aligning the regional rules.

In the end, the goal must be to have good alignment of policies and rules on investment between the
three levels: continental (AfCFTA), regional (ECOWAS, SADC, EAC, COMESA...) and national levels in
order to minimize overlaps or contradictions between these various levels of norms.

> #7: Deep investment climate reforms will remain indispensable

Capturing maximum benefits from the AfCFTA in general, and from the Investment Protocol in
particular, will also require accelerating or deepening the country-level efforts to improve the business
environment. An improved and conducive investment climate is a sine qua non to attract more FDI,
better FDI and to retain investment over a longer period of time, thus generating greater benefits to the
host countries. Unless they significantly improve their investment climate, member countries might not
be able to attract much larger volumes of FDI, and/or investments of a higher “quality”, which the
Protocol seeks to promote. In other words, the business climate needs to be significantly enhanced
across all member countries for them to have a chance of capturing significant levels of FDI, both from
other African nations and from countries outside of Africa. Gap analyses, as conducted under this study,
serve to identify areas requiring upgrading but next step of undertaking the reforms is indispensable.

> #8: Our analysis has already identified multiple areas where substantive reform is needed

The provisions of the Investment Protocol have wide ranging implications on the domestic frameworks
of countries. As mentioned previously, Article 52(2) of the Protocol requires that member states bring
their national laws, regulations and policies into alignment with the Protocol within a period of five
years from its entry into force. The implementation of the Protocol will entail legal, policy and
institutional reforms in member states, across many thematic areas. See for example, the overall
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reforms needed in Rwanda in Annex 1 (A and B) and those recommended for Togo in Annex 2.1 And as
the examples in the Note and in annex will show, the changes recommended in Rwanda and Togo are
different based on the fact that the “baseline” (the legal framework) is different. This finding will hold
for all other member countries. In other words, what is recommended specifically for Rwanda or Togo,
cannot be imported “wholesale” into a third country and a specific diagnostic needs to be done. We
present these main findings here as they are instructive of the findings that may be relevant for many
other African countries.

The following are the main substantive areas in which specific reforms will be needed across the
countries covered in this ASA:

e (Clarifying and strengthening the Investment Law(s)

Domestic Investment Laws are key instruments governing investment governance in a country and
therefore, once the Protocol comes into effect, substantive reforms will be needed to align it with the
Protocol. For example, reforms are needed to strengthen investor protections, but also to include
exceptions for legitimate public policy reasons (more on this below), amongst other areas.

In the case of Rwanda, the gap analysis indicated that provisions will need to be added or amended
from both the Investment Law and the Rwanda Development Board (RDB) Law. For example, the
Investment Law of Rwanda is missing the provisions on “Administrative and judicial treatment” and
“Physical protection and security” that are included in the AfCFTA Investment Protocol. It is also missing
exceptions to the guarantee on the transfer of funds that will allow states to limit profit transfer
(“repatriation”) in case of a limited, specified set of circumstances (legitimate policy reasons). The
Reform Action Plan for Rwanda (Annex B) lists out all changes needed to be made to the Investment Law
and RDB law to align them with the Protocol.

And in the case of Togo, the gap analysis also found that several provisions in the country’s investment
law will need to be added or amended, including:

» Adding a dual guarantee of National Treatment and Most Favored nation (MFN), possibly with
some qualifications;

» Further strengthening the protection of investors against unfair treatment and lack of
transparency by adding either (a) the dual guarantee that is in the AfCFTA Investment Protocol
(covering “Administrative and judicial treatment” and “Physical protection and security”) or (b) a
stronger “Fair and Equitable Treatment” clause, again with the possibility of adding some
qualifications to the FET provision to limit Togo’s exposure;

» Strengthening the expropriation provision by adding a few terms identified in our analysis as

being essential and best practice standards (e.g., “indirect expropriation”, “public interest” and
“without discrimination”).

e Strengthening frameworks on sustainability

The Preamble of the Protocol places a strong emphasis on the improvement of the investment climate
to foster sustainable and inclusive intra-African investments. In addition, the definition of investment

13 We do not include recommendations for Zambia in the Annexes to the chapeau note, as the objective there is different and
much narrower: helping the country develop a model BIT/IIA that is consistent with the AfCFTA Investment Protocol. As
explained earlier, the objective was more holistic in Rwanda and Togo (i.e., guiding them on how to align their domestic policy
legislation with the Protocol).
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under Article 1 itself clarifies that investment must have a “significant contribution to the Host State’s
sustainable development”. Sustainable development is defined as embodying “the three
interdependent and mutually reinforcing pillars that are economic development, social development
and environmental protection.” The Investment Protocol has emerged as a new generation lIA with a
very strong focus on sustainability.

Article 25 of the Protocol requires member states to ensure environmental, labor and consumer
protection standards. It also specifies that State Parties should not encourage investment by relaxing or
waiving these standards. Member states would need to review their domestic frameworks on labor,
consumer protection and environmental protection to ensure that international standards are
maintained. Our gap analysis in Rwanda and Togo drew the attention of both countries on this very
important aspect. For instance, in Rwanda this has important implications for agencies such as the
Rwanda Environment Management Agency (REMA), the Ministry of Public Service and Labour
(MIFOTRA), and the Rwanda Inspectorate, Competition and Consumer Protection Authority (RICA) and it
could, as indicated in our report, require amendments to the Environmental Law, Consumer Protection
Law 2021, and Labor Law. The same remarks go for Togo.

Another dimension of sustainability: Art. 26 of the Protocol requires member states to promote and
facilitate investment that supports climate change adaptation and mitigation. Most of the promotion
and facilitation requirements in relation to these “green” investments (Art. 26 (a) to (c)) fall under
policies to be established by the Ministries and agencies in charge of investment and of the
environment, which in the case of Rwanda, for example, will be RDB working in coordination with the
Ministry of Environment and REMA. It would also be important to integrate these requirements with the
country’s taxonomy of green investments/finance. Article 26(d) requires member states to promote,
facilitate and encourage new investment regimes, such as low- or zero-carbon Special Economic Zones.
This would need to be reflected in the SEZ policies and legislation. In Rwanda, this would necessitate
amendments to both the Investment Law and RDB Law (for example to Article 1 on the purpose of the
Law, Article 5 on the definition of strategic investment projects and Article 16 on RDB’s role in
investment promotion and facilitation).

In Rwanda, implementation of Article 26 of the Protocol will also entail a proper consideration of
Rwanda’s well-developed set of Nationally Determined Contributions (NDCs)* —in determining domestic
reforms. For example, introducing energy efficiency provisions in the 2011 Electricity Law, revising food
production licensing requirements under Law on Regulation and Inspection of Food 2012. Rwanda is
currently reviewing its NDCs, and the analysis undertaken under the project will be an input towards
this. Togo should consider similar changes to its domestic policies on special economic zones and
incentives.

A third important dimension of sustainability in the Protocol is the explicit inclusion of a “Right to
Regulate” provision (Article 24). It requires member states to protect the public interests of their citizens
and further clarifies that the exercise of the right to regulate cannot give rise to any claim by an investor
for compensation, unless the regulation is discriminatory or not based on a legitimate objective. Article
24 of the Protocol is a narrower concept than the general right of States to legislate and take
administrative or other regulatory measures. In other words, if a State — by regulating — fails to honor an

14 NDCs are climate actions plans to reduce greenhouse gas emissions and limit global warming that countries submit to
UNFCCC secretariat. NDCs are a key part of the Paris Agreement and are required to be updated every five years.
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obligation in the Protocol, it would not need to compensate an aggrieved investor, provided that the
regulatory action taken will be found consistent with what could be summarized as public welfare
objectives. To implement this provision, Rwanda and Togo may consider including this provision
(perhaps as part of general public welfare exceptions) in its domestic law. Since alignment with the
Investment Protocol also entails incorporation of certain additional protection standards, including a
right to regulate is a way to achieve a balance between protecting investors and protecting the public
interests through the regulatory power of the host country.

Lastly, Article 31 of the Protocol requires member states to introduce obligations for investors regarding
human rights, labor rights, environment, anti-corruption, anti-money laundering, anti-terrorism
financing and anti-bribery measures. These aspects are covered or regulated in varying ways and to
various degrees in the laws and regulations in Togo and Rwanda, as they are in many countries that have
to implement the Protocol. For alighment with the Protocol member states can consider the inclusion of
an obligation for investors and their investments to carry out their operations in compliance with
national and international law. In addition, member states would need to check that the international
legal instruments and orders (such as ILO Declaration, African Charter of Human and Peoples Rights, UN
Convention against Corruption, AU Convention on Combatting Corruption, etc.) are indeed reflected in
the domestic laws, so they can be properly implemented.

e Adopting measures to facilitate sustainable investment
Article 7 of the Protocol includes several measures that States must take or are encouraged to take for
the facilitation of investments. There are two mandatory measures:

i.  the facilitation of investments contributing to sustainable development (Art. 7(1)); and

ii.  the facilitation of the granting of visas and permits to foreign workers, employees and
consultants as designated by the investor (Art. 7(2)).

Implementing these provisions can entail adoption of policies, strategies or administrative guidelines or
institutional improvements. For example, in Rwanda, which is more advanced in this area than Togo, the
RDB Strategy and the National Industrial Policy are currently being reviewed, and these important
documents should be informed by and reflect these commitments under the Protocol. In Togo, no such
review is under way, but this work calls the attention of the authorities on these issues, noting also that
this goes in the same direction as the Investment for Facilitation for Development agreement (IFD)
negotiated under the auspices of the WTO.

Transparency and access to information are also important commitments under the Protocol. Art. 10 of
the Protocol requires member states to publish and make accessible electronically all relevant laws and
regulations which pertain to the Protocol. Further, States need to provide adequate information on
relevant national law and policies for investor’s operations. In the case of Rwanda, this provision does
not seem to call for any major reforms since Rwanda is already providing information and access to its
investment-related laws and regulations through various websites. RDB’s website (https://rdb.rw/)
contains a link to the Investment Law, the various documents and legislation related to the registrations
of the Office of the Registrar General as well as the investment certificate, licenses and permits under
the One Stop Centre, and the steps for visas and work permits applications. However, further
improvements can be made on digitalization of relevant information and service delivery to investors. A
similar advice was given to Togo: strengthening access to information, making use of all the means that
today’s technological advances offer to governments in this area.
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Article 30 of the Protocol requires the State Parties to facilitate intra-regional and international transfer
of technology. In the case of Rwanda and Togo, a review of existing incentives, technology transfer
policy is required to assess the cost-benefit and effectiveness of these policies.

Article 29 addresses human resources development through three angles. The Protocol asks each
member state to develop policies to guide and support investors in developing the capacity of the local
workers, through knowledge-transfer in particular for mid-level and managerial positions. The Protocol
also invites the countries to develop those policies taking into account the needs of marginalized groups
(youth, women, persons with disabilities and vulnerable groups). Finally, Art. 29(3) encourages the
development and enforcement of mutual recognition agreements on human resource development. In
Rwanda, the development of such policies will mainly entail a review of the incentives granted under the
Investment law. The current law contains incentives in relation with skills development (e.g. “skills
development in areas where the country has limited skills and capacity”, establishing “an innovation
research and development facility, information and communication technology training center, software
build and test lab, information and communication technology and innovation specialized institution of
higher learning, business incubation centre and related activities in the area of information and
communication technology and innovation sector”), but Rwanda — as well as Togo - may consider
reviewing these incentives in order to include behavioral and non-fiscal incentives that focus on
managerial-knowledge transfers and marginalized groups. In Rwanda, besides incentives, developing
policies supporting human resources development might include revising the work program of the
Rwanda Development Board’s Skills Office in charge of aligning skills development with labor market
demands. This Office would gain in further focusing its activities. This is something that could inspire
other countries. Finally, with respect to mutual recognition agreements on qualification and experience,
Rwanda imposes significant restrictions on “Trade in Services” in particular on Mode 4 which refers to
the presence of foreign workers in the country. Easing limits on permits for foreign workers would help
to supply key skills required for the development of modern services. The use and further expansion of
mutual recognition agreements would facilitate cross-border movement of skilled labor which could fill
significant skills gap, in particular in the services sector.

A related aspect is provided in Article 27 of the Protocol which requires member states to promote and
facilitate, investments the public health sector and the subsectors and related industries, including
medical equipment, pharmaceuticals especially for chronic diseases, vaccines and Intensive Care Units
requirements. This obligation may be complied with through investment strategies tailored to the
context of the country and its competitiveness. In both Rwanda and Togo, the investment strategy
documents (such as RDB’s Strategy and Outreach Plan) and the incentive frameworks would need to be
reviewed. Our analysis did not include such a comprehensive review of investment strategies, outreach
plans, and incentive framework, a task that should be done but would necessitate more time and
resources.

o Designating Mechanisms
Article 45 of the Protocol requires member states to designate a dispute prevention and grievance
management mechanism. In response to this, Rwanda has already revised the RDB Law to designate
RDB as the lead agency for dispute prevention and grievance management. It has also recently adopted
Implementing Guidelines to further operationalize this mechanism. Togo has taken some similar steps,
but they are not yet reflected in the Investment Law (since it precedes the Investment Protocol and has
not yet been revised).
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Article 9 requires member states to establish a National Focal Point (NFP) to provide support to
investors from other member States. In the case of Rwanda, this function is being performed by RDB.
Further efforts will be needed to build capacity and further strengthen RDB’s performance as a NFP once
the Protocol comes into effect.

e State-State Cooperation
The Protocol requires member states to support capacity building and cooperation towards facilitation
of investment, cooperate in handling investment aspects of climate change, pandemics and public
health emergencies and detection of transfer pricing manipulation. Rwanda’s RDB has the mandate to
undertake broad cooperation activities on investment. However, further clarity is needed on other
specific institutional efforts that will be undertaken by the Ministry of Commerce and other relevant
public stakeholders in facilitating state-state cooperation.

4. Conclusion

As is evident in this note and as is described in much greater detail in the country reports, there is a
significant reform work program ahead for Rwanda, Togo and Zambia, and for all AU/AfCFTA member
countries, in their march toward implementing the Investment Protocol and giving it full effect. Some of
the reform policy and institutional actions that countries need to take include:

e Initiating processes to revise the domestic investment laws/rules in each member country and
aligning them with the Investment Protocol (a process that ought to start with diagnostics that
are similar to the ones we conducted for Togo and Rwanda);

e Reviewing and improving other important domestic policies and laws that support sustainable
development and responsible, inclusive or green investment (e.g., environment, labor,
consumer protection, corporate governance and corporate social responsibility, among others);

e Designing and implementing comprehensive Investment Climate Reform programs and
initiatives in each member country to make the region a more attractive destination for FDI,
both inter-African and extra-African FDI;

e |nitiating a process to terminate the BITs concluded between two AfCFTA members;

o Reviewing the BITs with non-AfCFTA members to minimize risks of conflict;

o Developing model llAs that are AfCFTA-compliant (such as the one developed for Zambia); and

e Establishing and/or strengthening the institutions dealing with investors, in particular setting
up a national focal point, a dispute prevention and grievance management mechanism and
institutions that can promote and facilitate sustainable and green investment.

The analytical work produced under this advisory project, including the attached country
diagnostics/reports as well as this synthesis note, were precisely developed in order to support
countries in this ambitious and significant undertaking.

Next steps:

A significant reform agenda awaits all member countries of the AfCFTA to implement the Investment
Protocol. The World Bank and other development partners can play an important role to raise
awareness at the country level on the extent and type of reforms that are needed but also, possibly, to
support the reform process itself. In countries where the Bank has ongoing or planned programs
focusing on Investment Climate or broader private sector development related areas, either in the form
of lending operations or technical assistance projects, discussions with government authorities can be
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facilitated by the Bank’s country/regional teams to determine whether support can be mobilized in any
of the areas where reform is needed.

In addition to the country-level work that is the focus of this note, the WBG /IC Team will also continue
to engage with the AfCFTA Secretariat on issues around implementation of the Investment Protocol
including through:

=  Exchanging ideas and methods to monitor implementation of the Investment Protocol across
the various member states.’®

= Convening a regional peer-to-peer (P2P) event in Africa in the Fall of 2024 to bring together
delegates from elected member countries and senior staff from the Secretariat to discuss the
implementation of the Investment Protocol, progress and plans at national level, challenges
encountered, etc. This could be an opportunity for Secretariat to address the countries we work
with and provide its perspectives. The event is envisaged as a hybrid one, with some participants
attending in person and others joining virtually.'®

15 A simple template to monitor implementation of the Protocol has been developed and was made available to the AfCFTA
Secretariat in Ghana which will adapt it to its needs.

16 The P2P has taken place in Accra, Ghana in September 2024 with extensive participation from a number of member
countries, a Senior Expert and Advisor on Investment from the Secretariat, external experts, and WBG and EU colleagues.
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ANNEXES

Annex 1: Rwanda Action Plan (RAP)

1.A. Recommended Overall Reforms in Rwanda

investment targets

No Reform Action Lead Agency, Involved Agencies
1. Set up an AfCFTA IP Reform Secretariat/Lead Agency to coordinate Investment Protocol Ministry of Commerce (MINICOM), Rwanda
(IP) related reforms Development Board (RDB)
2. Revise the Rwanda Investment Promotion and Facilitation Law 2021 RDB
3. Align the RDB Law 2022 RDB
4. Update FDI Strategy to reflect prioritization of sustainable/green investment, investment RDB
in health sector
5. Align the Environment Law Rwanda Environment Management Authority
(REMA)
6. Align the Labor Law Ministry of Public Service and Labor
(MIFOTRA)
7. Align the Law relating to Competition and Consumer Protection 2012 Rwanda Inspectorate, Competition and
Consumer Protection Authority (RICA)
8. Align the Anti Money Laundering and Counter Financing of Terrorism and Proliferation Law | National Bank of Rwanda
of 2020 and 2023
9. Align Rwanda Biodiversity Policy 2011 REMA
10. Align Civil Code or Civil Procedure Law (not restrict bringing of court actions relating to the | Ministry of Justice
civil liability of investors)
11. Streamline/improve visa and work permit processes for foreign RDB (OSC Process), Directorate General of
workers/employees/consultants Immigration and Emigration
12. Implement measures to facilitate the intra-regional and international transfer of RDB
technology
13. Update portal on laws and regulations, investment treaties and policies MINICOM, RDB
14. Update guide on investing in Rwanda with all relevant regulatory and policy information RDB
15. Update Rwanda’s Nationally Determined Contributions to reflect new sustainable REMA
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16. Consider relevant instruments/regimes to attract green investment (based on cost-benefit | RDB, REMA
assessment) — for example use of incentives, 0 carbon economic zones)

17. Set up mechanism to prevent investor-State disputes and manage investor grievances RDB

18. Set up/strengthen National Focal Point to provide support and information to investors. RDB

19. Enable Secretariat/Lead Agency to facilitate cooperation on climate change, REMA, Health Ministry
health/pandemics and other areas under the IP

20. Align domestic corporate governance and accounting standards with applicable PSF, RDB
international standards and obligations

21. Terminate Rwanda’s BITs with African countries MINICOM, RDB
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Annex 1.B: Recommended Changes/Reforms to Rwanda’s Investment Law and RDB Law

Protocol on Investment

Investment Law and

RDB Law (when stated)

Broad
alignment /
Binding /
Encouraged
Measures

Type of action required’’:

1. add, revise or eliminate to address gaps,
contradictions

2. adjust drafting to make text similar

3. harmonize the aim

Preamble

Art. 1 Purpose of this Law

Broad Alignment

Revise drafting (1)

Art. 1 Definitions

Art. 2 Definitions

Binding measure

- Add definitions of “measures” and
“sustainable development” (1)
- Revise drafting of “investment entity” and

“foreign investor” (1)

Art. 2 Objectives

Art. 1 Purpose of this Law

Broad Alignment

Revise drafting (1)

Art. 3 Scope of
Application

Art. 2 Definition on Investment and investor

Binding measure

- No changes in the Investment Law

- But dissemination workshops on obligations
of the Protocol for regional and local
governments and authorities and relevant
non-governmental bodies need to be
conducted.

Art. 4 Admission of

Art. 3 Openness to Investment

Not Applicable

No action required

Investment

Art. 5 Denial of Benefits No provision Binding Add a provision adjusted for domestic law (1)

Art. 6 Investment e Art. 16 Role of the Board in investment | Binding and - Adjust drafting of Art. 7(m) of RDB Law (2)

Promotion promotion and facilitation Encouraged - Various encouraged activities to be planned
e Art. 7 of RDB Law — Responsibilities of RDB measures by RDB for promotion, organization of

events, cooperation with the Agency

17 Actions assigned number 1 require a specific modification to the Investment Law (or RDB Law) to enable alighment with the Protocol; actions assigned number 2 are intended
to make the text of the Investment Law similar to the Protocol to reflect its fundamental principles and actions assigned number 3 are intended to reflect high level

harmonization.
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Art. 7 Investment Art. 14 Other guarantees to an investor Binding and - Adjust drafting of Investment Law (2)

Facilitation Art. 7 RDB Law — Responsibilities of RDB Encouraged - Various encouraged activities: streamline
measures procedures and digitalization

Art. 8 Investment Art. 6 Investment Incentives Encouraged - Revise drafting to incorporate suggested

Incentives Art. 7 Investment Incentives granted by the | measure incentives in  other suitable legal

Cabinet

Art. 8 Approval of strategic investment
projects and corresponding additional
investment incentives and ANNEX

instruments, on the basis of a cost-benefit
analysis (3)

Art. 9 National Focal
Points

No provision but linked to Art. 16 Role of the
Board in investment promotion and
facilitation

Binding measure

Add a provision (1)

Art. 10 Publication of
Information

No provision but linked to Art. 16 Role of the
Board in investment promotion and
facilitation

Binding measure

No action required

Art. 11 Non-Disclosure
of Confidential
Information

Art. 16 Role of the Board in investment
promotion and facilitation

Neither

No action required (Rwandan Investment Law
already allows non-disclosure of confidential
information)

Art. 12 National
Treatment

Art. 9 Foreign investor treatment in the
country

Binding measure

Revise drafting (1)

Art. 13 Exceptions to
National Treatment

No provision but linked to Art. 9 Foreign
investor treatment in the country

Binding measure

Add provision (1)

Art. 14 Most-Favored
Nation Treatment

No provision

Binding measure

Add provision (1)

Art. 15 Exceptions to
Most-Favored Nation
Treatment

No provision

Binding measure

Add provision (1)

Art. 16 Interpretation of
Non-Discrimination

No provision

Neither

No action required
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Art. 17 Administrative
and Judicial Treatment

No provision

Binding measure

Add provision adjusted for domestic law (1)

Art. 18 Physical
Protection and Security

No provision

Binding measure

Add provision adjusted for domestic law (1)

Art. 19 Expropriation

Art. 10 Protection of investor’s capital and
assets

Art. 11 Protection of intellectual property
rights in relation to investment

Law on expropriation for public interest
Law relating to the civil, commercial, labor
and administrative procedure

Binding measure

Revise drafting (1)®

Art. 20 Exceptions to
Expropriation

e Art.20(1)

e Art.20(2)

Art. 11 Protection of intellectual property
rights in relation to investment
No provision

Binding measure

Add corresponding provision Art. 20(2) of the
Protocol (1)

Art. 21 Compensation
for Expropriation

No provision (only reference to direct
expropriation)

There is a reference to compensation under
the Law on expropriation for public interest

Binding measure

Add provision covering also indirect
expropriation per the Protocol (1)

Art. 22 Transfer of Funds

Art. 12 Repatriation of capital and assets

Binding measure

Revise drafting (1)

Art. 23 Exceptions to
Transfer of Funds

Art. 12 Repatriation of capital and assets

Binding measure

Add provision (1)

Art. 24 Right to Regulate

No provision

Binding measure

Add provision (1)

Art. 25 Minimum
Standards on the

Law and
Contributions;

Environmental
Determined
Adaptation Plan

Nationally
National

Binding measure

- Add provision (1)
- Changes may be required in other specific
laws to ensure alignment- see for example,

18 This provision is currently under technical review by the member states. Therefore, the recommendation may change.
19 This provision is currently under technical review by the member states. Therefore, the recommendation may change.
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Environment, Labor and
Consumer Protection

Labor Law
Law of 2012 relating to competition and
consumer protection

Annex B on changes to environment related
laws to meet good practice standards/Paris
Alignment requirements.

Art. 26 Investment and
Climate Change

No provision

Binding measure

Add provision in Investment Law and RDB
Law (3)

Other measures may be needed- such as
adoption of a FDI strategy incorporating
green/ climate change objectives

Art. 27 Investment,
Public Health and
Pandemics

Incentives in the Annex to the Law

Binding measure

Revise drafting to move incentives to other
appropriate legal instrument (3)

Other measures may be needed- such as
adoption of a FDI strategy or incentives

Art. 28 Pursuit of
Development Goals

Incentives in the Annex to the Law

Encouraged
measure

Revise drafting and ideally consider inclusion
only on the basis of a cost-benefit analysis (in
Investment Law and RDB Law) (3)

Art. 29 Human
Resources Development

Incentives in the Annex to the Law

Binding measure

- Revise drafting and ideally include incentives

in a Tax law or Customs Act (2)

- Develop Mutual recognition agreements

Art. 30 Transfer of
Technology

Art. 11 Protection of intellectual property
rights in relation to investment
Incentives in the Annex to the Law

Binding measure

- Revise drafting and ideally include incentives

in a Tax law or Customs Act (2)

- Law and regulations on intellectual property,

policies on technology transfer and FDI
strategy may need to be revised

Art. 31 Relation to State
Party Obligations

Environmental Law and  Nationally
Determined Contributions; National
Adaptation Plan

Labor Law

Anti  Money laundering and Counter

Financing of Terrorism and Proliferation law
Rwanda Biodiversity Policy 2011

Binding measure

No action required (see recommendation for
Art. 32 below)
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Art. 32 Compliance with
National and
International Law

No provision

Broad alignment

Add provision (1)

Art. 33 Business Ethics,
Human Rights and Labor
Standards

No provision in the Investment Law
Other Laws/Regulations/ Guidelines

Broad alignment

- Add reference to applicable laws (1)

- Review the referred international texts to
check alignment of domestic laws with those
standards

Art. 34 Environmental
Protection

No provision in the Investment Law
Environmental Law

Broad alignment

- Add reference to applicable laws (1)

- Review the referred international texts to
check alignment of domestic laws with those
standards

Art. 35 Indigenous
Peoples and Local
Communities

No provision in the Investment Law
Rwanda Biodiversity Policy 2011

Broad alignment

- Add reference to applicable laws (1)

- Review the referred international texts to
check alignment of domestic laws with those
standards

Art. 36 Socio-Political
Obligations

No provision in the Investment Law

Broad alignment

- Add reference to applicable laws (1)

- Review the referred international texts to
check alignment of domestic laws with those
standards

Art. 37 Anti-Corruption

No provision in the Investment Law

Anti Money laundering and Counter
Financing of Terrorism and Proliferation law
(2020 and 2023)

Broad alignment

- Add reference to applicable laws (1)

- Review the referred international texts to
check alignment of domestic laws with those
standards

Art. 38 Corporate Social No provision in the Investment Law Encouraged Add provision (1)

Responsibility measure

Art. 39 Corporate e No provision in the Investment Law Binding and - Add reference to applicable laws (1)

Governance e IFRS Standards Encouraged - Review the referred international texts to
e Law of 2008 CPA measures check alignment of domestic laws with those

e Companies Act (2021)

standards
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e Corporate governance regulation for
financial institutions (No. 06/2008)

e The Capital Market Corporate Governance
Code No. 9, 2012

e Code of Business Ethics and Code of
Corporate Governance (Private Sector
Federation)

Art. 40 Taxation and

e No Provision in the Investment Law

Broad alignment

- Add reference to applicable laws (1)

Transfer Pricing e Taxlaw and Binding - Review the referred international texts to
measure check alignment of domestic laws with those
standards
- Cooperation in detection and prevention of
transfer pricing manipulation, joint audits
Art. 41 Committee on No provision Neither No action required (text applicable to the
Investment Protocol only)
Art. 42 Establishment of No provision Neither No action required (text applicable to the

the Pan-African Trade
and Investment Agency

Protocol only)

Art. 43 Technical
Assistance, Capacity
Building and
Cooperation

No provision but linked to Art. 7 RDB Law —
Responsibilities of RDB

Binding measure

Organize technical assistance, capacity
building and cooperation to promote and
facilitate

Art. 44 State-State
Dispute Settlement

No provision

Neither

No action required (text applicable to the
Protocol only)

Art. 45 Dispute
Prevention and
Grievance Management

e Art. 14 Other guarantees to an investor

e Art. 15 Private Investment Committee

e Art. 16 Role of the Board in investment
promotion and facilitation

e Art. 7 of RDB Law — Responsibilities of RDB

Binding measure

- Revise drafting to add a more explicit
mention of RDB’s role in dispute prevention
(1)

- Implement mechanism
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Art. 46 Amicable Dispute
Resolution

Art. 13 Dispute Settlement

Neither

No action required (text applicable to the
Protocol only)

Art. 47 Investor Liability

No Provision in the Investment Law
Civil code or Civil Procedure Law

Binding measure

Review applicable laws to check alignment

Art. 48 Entry into Force

Art. 32 Commencement

Neither

Sign and Ratify once Protocol is finalized

Art. 49 Relationship with No Provision Binding measure - Terminate Intra-Africa BITs
other International - Best efforts to revise RECs Investment
Investment Agreements Agreements
- Model BIT based on Protocol
Art. 50 Relationship No provision Neither - No action required (text applicable to the

between the Protocol
on Investment and
other Protocols of the
AfCFTA

Protocol only)

- Optional - Add provision on relationship
between Investment Law and International
Treaties (4)

Art. 51 Notification

No provision but linked to Art. 7 of RDB Law —
Responsibilities of RDB

Binding measure

Series of notifications to be made to the
AfCFTA Secretariat

Art. 52 Application No provision Binding measure - Bring effect to provisions of Protocol
- Align with Protocol within 5 years of entry
into force
Art. 53 Amendments No provision Neither No action required (text applicable to the
Protocol only)
Art. 54 Authentic Texts Art. 30 Drafting, consideration and adoption Neither No action required (text applicable to the

of this Law

Protocol only)
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ANNEX 2: Togo Matrix of Reform Recommendations (MRR)

The Matrix of Reform Recommendations for Togo (MRR) is comprised of two sections: The first section, Section A, focuses on a set of overall or
general reforms that are required in Togo as part of the implementation of the AfCFTA Investment Protocol.

The second section, Section B, focuses on a specific reform that is needed in Togo: the revision of its national Investment Law (the 2019
Investment Code) to align it with the AfCFTA's Investment Protocol. Section B summarizes the recommendations formulated in the legal
diagnostic report prepared by the WB team (final version of March 2024).

These two categories of reforms are necessary for Togo to derive maximum benefit from the AfCFTA agreements and in particular from this
Protocol on Investment. There are two differences between these two types of reforms: the first difference is that the reforms under Section A will
need to involve and be led by different public stakeholders, while reforms in Section B will mainly involve Togo's Ministry in charge of Industry and
Investment Promotion, although it will also require consultations with other relevant ministries and agencies. In both sets of reforms, extensive
consultations with the private sector will be required and are recommended by the World Bank.

A second difference is the time horizon: the reforms in Section A, which are broader and more complex, will necessarily take more time from the
diagnostics that are needed to the design and implementation of these reforms. They are therefore part of the medium and long term. The
reforms in Section B are narrower and more specific, and can be carried out in the nearer, shorter term. They require the revision of only one
law and the diagnosis has already been carried out by the World Bank for the MPI (Ministry in charge of Investment Promotion).
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Annex 2.A. Togo: Overall Reform Recommendations

The reforms recommended in Section A pertain to some of the comprehensive reforms to policies, laws, regulations, and strategies that seem
warranted for a full implementation of the Investment Protocol. The implementation of all these reforms will obviously require a strong
government commitment in Togo, with numerous decisions, public and private consultations to be conducted, significant resources, and
institutional capacity. The prioritization and sequencing of such reforms should be undertaken based on the assessment of resources and
capacity, the political economy and the government's overall strategic priorities. The mobilization of Togo's development partners could be
useful and necessary.

climate in order to make it a more attractive destination and reap the maximum benefits
from the AfCFTA initiative in all areas. This plan should have a a cross-cutting dimension
(identifying and mitigating constraints affecting local and foreign investors in all sectors)
and a sectoral dimension (focusing on constraints to private investment in Togo's priority
sectors). Togo has already made many efforts in this area (in the context of Doing Business
in particular). This process must be revived and deepened, building on the achievements of
the reforms.

No Overall Reforms: Recommended Actions Main Authority, Ministry, and Agency
concerned
(non-exhaustive list — to be completed by the
Government of Togo)

GENERAL

1. Designate a secretariat or lead agency to coordinate reforms related to the *  Prime Minister’s Office
AfCFTA Investment Protocol (IP) (may be the same lead agency as for the entire AfCFTA — «  Ministry of Investment Promotion
covering both trade and investment components — or an institution more specialized in (MPI)
foreign investment issues. «  Ministry of Commerce

2. Formulate an ambitious plan to reform and thoroughly improve Togo's investment *  Presidency (Business Climate Unit)

*  Prime Minister’s Office
*  Ministry of Finance
*  Ministry of Commerce

i MPI and Investment Promotion
Agency (API-ZF)
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INVESTMENT POLICY AND PROMOTION

3. Initiate a process to revise the Togolese Investment Code (Law No. 2019-005 on the MPI/API-ZF
Investment Code). See Section B for specific recommendations)
4, Update FDI attraction or promotion strategy to reflect the priority to be given to MPI/API-ZF

sustainable, green, responsible investments...

5. Conduct an in-depth analysis of Togo's investment incentive regime to ensure that this
incentive regime:

e Is consistent with the country's development strategy and investment promotion
strategy

e Has a positive cost-benefit ratio

e Does not create too many competitive distortions or governance problems

e Is consistent with best practices in the design and management of incentives

Min. Finance / DGI / DG Customs

MPI/API-ZF

6. Conduct an in-depth diagnostic of the administrative procedures that investors (local and
foreign) must go through and develop a program for simplifying these procedures using
best practices and available technology (digitization of procedures, databases shared
between ministries and ministries).

Prime Minister’s Office
MPI, API-ZF

Centre for Business Formalities

Ministries and regulatory agencies managing
these procedures
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7. Consider the establishment of a mechanism to manage difficulties encountered by Prime Minister’s Office
investors, particularly foreign investors (in order to prevent disputes between host and MPI-API-ZF,
foreign investors) — SIRM Min Justice.

8. Streamline/improve visa and work permit processes for Ministries agencies in charge of Labor
Foreign investors/managers and employees/consultants and/or Immigration

9. Initiate a process to terminate Togo's BITs with African AfCFTA countries (these BITs being | MPI

replaced by the Protocol on AfCFTA investments). Note: To our knowledge, only one BIT has been
concluded between Togo and another member country of the African Union and of the AfCFTA
(Tunisia), but this point needs to be confirmed by the authorities. Pending this confirmation, the BITs
are plural. In addition, it is possible that negotiations by other ILOs with African countries have been
initiated or are planned. It would probably be appropriate to suspend them or not to complete them
atall.

Ministries of Commerce and Foreign Affairs

SUSTAINABLE DEVELOPMENT DIMENSIONS: ENVIRONMENT, LABOR, GOVERNANCE

10. Consider measures to promote green investment (e.g. possible use of tax and non-tax Ministry of Environment
incentives, Green Economic Zones or Zero Carbon Zones)
Agence Nationale de Gestion de
I'Environnement (ANGE) — or National
Environmental Management Agency (ANGE)
MPI, API-ZF
11. Initiate a process of revision or alignment of Togo’s laws and regulations pertaining to Ministry responsible for the environment

Environmental protection

Agence Nationale de Gestion de
I'Environnement (ANGE)
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12. Initiate a process of revision or alignment of Togo’s labor legislation Ministry responsible for Labor/Employment
13. Initiate a process of revision or alignment of Togolese legislation on Ministry of Commerce
Competition and Consumer Protection
14, Align national (or regional) corporate governance and accounting standards with applicable | To be completed by the Government of Togo
international standards and obligations
15. Initiate a process of revision or alignment of Togolese legislation with the Ministry of Finance (in relation to BCEAO)
Money Laundering and Combating the Financing of Terrorism
National Financial Information Processing Unit
(CENTIF)
16. Conduct an in-depth diagnostic of norms and standards and ways and means of ATN
strengthening and making the Togolese Agency for Standardization (ATN) more operational
and effective in order to enable it to carry out its mission.
JUSTICE
17. Consider accession to the New York Convention on the Recognition and Enforcement of Ministry of Justice
Foreign Arbitral Awards. This accession is a useful measure for all disputes, whether
commercial or investment, and is likely to reassure foreign investors. It is also
recommended by UNCTAD in its review of Togo's investment policy.
18. Initiate a process of review and revision or possible alignment of the Civil Code or Civil Ministry of Justice
Procedure Code of Togo (e.g. for investors' civil liability)
DISCLOSURE AND TRANSPARENCY
19. Modernization and updating of government portals to publish and explain the key policies, | Prime Minister's Office, Ministry of Commerce,
laws, regulations, treaties related to investment and commerce MPI
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Ministry of Digital Economy and Digital
Transformation and Togo Digital Agency

20. Preparation and/or updating of investment guides in Togo with all relevant regulatory and MPI/API-ZF
policy information, including the texts of the AfCFTA
21. Establish/strengthen a national focal point on AfCFTA to provide support and information To be added by MPI.

to investors.
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Annex 2.B. Recommendations to Align Togo's Investment Code of 2019 with the AfCFTA Investment Protocol

AfCFTA
Investment
Protocol

(Key themes
included)

Revision or change required in Togo's

Investment Code (where possible reference is made to the

article or provision to be amended)

Comment(s)

Strategic or
Broad

Objectives of the
Protocol

Integrate the aspect of inclusive investment
(the notion of sustainable and responsible

investment is already advocated by the Togolese
Code of 2019).

Mention the Government's commitment to
improving the investment climate.

Possibly mention AfCFTA
as an important element of context and
attractiveness.

The aim is to highlight the AfCFTA initiative as
an element of attractiveness for all investors,
but also to signal the authorities' desire to
improve the investment climate and to
favor/promote sustainable, inclusive, and
responsible investment. This can be achieved
by adding a Preamble, or if this is not the
Togolese legislative tradition of changes to
Article 1 of the Code.

Definitions

It would be useful to add some definitions including
the following terms: "AfCFTA" and
associated terms; "Protocol on Investment";
"Government Measures; "Sustainable Development".
Government lawyers should also verify that other key
definitions in the two norms (National Investment
Code and AfCFTA Investment Protocol) are
compatible and not conflicting, which could lead to
problems of application and interpretation (e.g., the
definitions of investment, investor, etc.).

See diagnostic report for details.
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AfCFTA
Investment
Protocol

(Key themes
included)

Revision or change required in Togo's
Investment Code (reference is made to the article or
provision to be amended
where possible)

Comment(s)

Admission and
Facilitation of
Investment

Although the Protocol leaves it to States Parties to legislate
in this area (entry/admission), in the case of Togo, the
Team believes that an improvement of the admission
system is possible and desirable. The Protocol encourages
States Parties to "facilitate" investment. And this would
allow Togo to move closer to international best practices in
this area. The recommendation is to take advantage of the
Investment Code’s revision to further improve the regime
for the admission of investors and facilitate private
investment in general, including FDI.

It seems necessary to relaunch an effort on
facilitation of investment procedures, broadly
defined. This would not only help to fully
implement the AfCFTA Investment Protocol but
also the Investment Facilitation for Development
Agreement (IF4D) of which Togo is a party and
which was concluded under the auspices of the
WTO.

This dual effort would make Togo more attractive,
while simplifying procedures for investors as well
as for regulatory and monitoring agencies.
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AfCFTA

Revision or change required in Togo's

Comment(s)

Investment Investment Code (reference is made to the article or
Protocol provision to be amended
where possible)
(Key themes
included)
Investment Promotion:

Promotion and
Facilitation

Consider adding a provision to the Investment Code

on who has responsibility over inter-African

investment promotion and over coordination with
relevant AfCFTA institutions such as the Pan-African

Trade and Investment Agency and the RECs

Add the promotion of inclusive investment as an
objective pursued by the State.

Facilitation:

The revised investment law could expressly state that
one of the roles of API-ZF is to facilitate investments
that contribute to sustainable development.

It could also clarify the role of the Centre de

Formalités des Entreprises (CFE)

See the section above on the Strategic or General
Objectives of the Protocol.
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Investment and
Investor
Protection

1/ Strengthen non-discrimination provisions:

¢ Include a double guarantee on National Treatment
(NP) and Most Favored Nation (MFN) clause in the
revised investment law.

e Consider (cautiously) certain limitations and
exceptions to this dual guarantee.

This would better protect investors against
discrimination and bring them closer to both the
Protocol and international best practices. Our
team is available to discuss the matter bilaterally
with the Government of Togo, and possibly in
targeted workshops that we could organize on
investor protection.

2/ Strengthen the guarantee of fair and equitable

treatment

Two options are proposed in our diagnosis:

. Option 1 : Include the two guarantees of
"Administrative and judicial treatment" and "Physical

protection and security" in the revised Code.

. Option 2: Consider the inclusion of a true
guarantee of "Fair and  Equitable
Treatment" (FET).

The FET Guarantee (Option 2) is broader than the
two guarantees in Option 1, and therefore entails
a greater risk of liability for the host State. If Togo
wishes, our specialized team could advise a
drafting team that would limit these risks and/or
organize a workshop on the "FET" so that its
contours and implications are properly understood
before a decision is made).

3/ Strengthen the Expropriation Guarantee:

Amend the expropriation provisions to better align with
the Protocol and international best practices. The main
objectives are:

e Clarify that the guarantee covers both forms of
expropriation, direct and indirect;

e Add the two missing conditions for an expropriation to

be considered legal: public interest and non-
discriminatory nature.

See diagnostic report for details
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AfCFTA
Investment
Protocol

(Key themes
included)

Revision or change required in Togo's
Investment Code (reference is made to the article or
provision to be amended
where possible)

Comment(s)

Clarify that compensation must be paid in a freely
convertible currency and can be freely transferred
abroad (another option for the latter is to amend the
capital transfer article to include compensation for
expropriation within its scope).

* Include a provision for interests to be paid to the
expropriated investor in the event of excessive delays
(to be defined).

4/ Strengthen the Guarantee on Convertibility and
Capital Transfer

Include in the national code the provision on capital
transfer as it is defined in the relevant regional
regulation (namely the BCEAO regulation — West
African Central Bank)

Compare the BCEAO regulation on capital transfer with
the provisions in the AfCFTA Protocol. If this review
reveals that there are significant differences, Togo
could propose a discussion to the other
WAEMU/BCEAO member states to see how a

rapprochement could be achieved.

The recommendation to take the initiative of
comparing the AfCFTA and BCEAO regulations on
this issue could also be included in Section A of
the Action Plan as it goes beyond the scope of

simply revising the Investment Code.

See diagnostic report for details.
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¢ Finally, Togo should conduct a study on the practical
(de facto) difficulties faced by investors in converting
or transferring their currencies. This study could
propose complementary solutions that would make it
possible to make the (de jure) guarantee more

effective.

5/ Strengthen Dispute Settlement Provisions:

e Togo should await the outcome of negotiations and
discussions on dispute settlement under the AfCFTA
before considering the need to revise the Investment
Code or other aspects of its domestic law.

e The revision of the Investment Code can serve to:

o Add a possible reference to UNCITRAL
arbitration rules to organize the arbitral
procedure (in ad hoc arbitration), and/or
Adjust the timeframe for attempting an
amicable settlement (which could be
shortened from 6 to 3 or 4 months).

o A useful complementary step would be to
accede to the 1958 New York Convention.

Accession to the New York Convention is
mentioned in Section A because it goes beyond
the mere revision of the Togolese Investment
Code.
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AfCFTA
Investment
Protocol

(Key themes
included)

Revision or change required in Togo's
Investment Code (reference is made to the
article or provision to be amended

where possible)

Comment(s)

6/ Establish a Dispute Prevention

Mechanism

e Examine the possibility of introducing ae

Investor Grievance Management mechanism

(IGM) within Togo’s legal and institutional

framework for Investment. Some of the

questions to consider before making this

introduction are :

o

Optimal institutional anchoring for the
grievance management unit: Prime
Minister's Office, Ministry, API-ZF, or an
Interministerial Committee are options.

Mandate and functions of the agency or

entity responsible for handling
grievances

Relationship and coordination between
this entity with other ministries and
agencies relevant to investments, at
national and sub-regional levels

The means and capacity that the entity
should have in order to carry out its
mission effectively.

The Revision of the Investment Code could be used to make
this introduction within the Togolese legal framework. It
could at least announce the mechanism and who is in
charge of it (although the functional details could be laid
down by decree — for example).

If the authorities wish to explore this option further, they
could organize a consultative workshop on grievance
management and dispute prevention. Our Investment
Policy team could participate to share our experience and
that of other countries in this area.
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AfCFTA

Revision or change required in Togo's

Comment(s)

Investment Investment Code (reference is made to the
Protocol article or provision to be amended
where possible)
(Key themes
included)
Point Designate the Focal Point: This could also be done in a separate text, including one
Focal of a regulatory nature (decree or decision for example).
National As part of the revision of the Investment Code,
the authorities could include in the Code a
provision indicating that the MPI or API-ZF is the
"national focal point" that provides relevant
information on investment policy and the legal
framework for investment in Togo.
Right to Our recommendation is to give careful The limit currently included in the expropriation clause of
Regulate consideration to the inclusion of a broad the Code may be sufficient. Going beyond what may

provision on the " right to regulate " without
compensation.

worry investors un-necessarily.
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AfCFTA Revision or change required in Togo's Comment(s)
Investment Investment Code (reference is made to the
Protocol article or provision to be amended
where possible)
(Key themes
included)
Maintaining It is recommended that the Togolese Investment

Public Interest

Code include a provision aimed at guaranteeing
minimum environmental, labor and consumer

Standards

protection standards and making these

standards not subject to exceptions or

derogations.
Investment *  The AfCFTA Protocol does not require Togo | These recommendations are in fact included in Section A
Incentives to amend the incentive provisions of the "General Reforms" because they go beyond the mere

Investment Code for the sole purpose of
alignment.

*  On the other hand, we recommend that an
in-depth analysis of Togo's investment
incentive regime be conducted, not only to
facilitate the implementation of the Protocol
but also, but more broadly, to ensure that
the Incentive scheme:

o Is consistent with the Country
development strategy and investment
promotion strategy

o Has a positive cost-benefit ratio

revision of the Code. However, we also include these
recommendations on incentives in Section B because, once
new incentives are defined, it may be necessary to amend
the National Investment Code to include these incentives
(unless they are incorporated into the General Tax Code or
other legislation more appropriate than the Investment
Code).

If the authorities are interested in undertaking such an
incentives study, the World Bank could possibly support
such a study. But this is something to be discussed between
the two teams.
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AfCFTA
Investment
Protocol

(Key themes
included)

Revision or change required in Togo's
Investment Code (reference is made to the
article or provision to be amended
where possible)

Comment(s)

o Does not create too many competitive
distortions or governance problems

o Is consistent with best practices in the
design and management of incentives

o Is easy to administer by the Togolese
government agencies concerned and easy to
comply with for investors.

Investor Obligations

Consider adding an article to the effect that
investors must comply fully with all applicable
domestic laws and regulations, including those
relating to business ethics, human rights, labor
law, environmental protection, local community
rights, anti-corruption, corporate governance,
and taxation.

It is important to understand that the inclusion of this
provision does not make these laws or obligations more
binding. They already are binding even in the silence of the
Investment Code. However, it can be useful to underscore
the importance of these concepts for Togo as a host country
of the investment and to encourage investors to pay closer
attention to these issues, while moving closer to the text of
the AfCFTA Protocol.

Transfer of
technology

No changes to the Investment Code appear
necessary in the short term.

Further consideration should be given to ways and means
to promote technology transfer, including through
incentives rather than constraining measures. See the
section on incentives.
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AfCFTA Revision or change required in Togo's Comment(s)

Investment Investment Code (reference is made to the
Protocol article or provision to be amended
where possible)
(Key themes
included)
Human * No revision of the Code seems obligatory See other recommendations on incentives (below).
resources here.
development * The investment incentive regime could be
revised to include behavioral, non-tax, skills-
development-oriented incentives for mid-
level and managerial positions and for
marginalized groups.
Climate change e |t does not appear necessary to revise the

Investment Code to go beyond what the
Protocol suggests (to facilitate and encourage
green investment) and impose stricter
requirements than those currently in place.

e Instead, it is recommended that authorities
consider measures to promote and facilitate
"green investments" that support the climate
change agenda, including, possibly, incentives
for "green" investment (tax and non-tax );

e Therevision of the investment law can also be
used to emphasize climate change and green
investments as a message to investors that
this is the type of investments that Togo wants
to attract and prioritize.
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AfCFTA Revision or change required in Togo's Comment(s)
Investment Investment Code (reference is made to the
Protocol article or provision to be amended
where possible)
(Key themes
included)
Resilient We do not think it is necessary to amend the
Investment investment law to include this aspect.

Our first recommendation is that the
authorities initiate a process of consultation
and brainstorming to define their new
strategy or vision for private investment and
FDI. Part of this discussion should focus on the
4 or 5 sectors to be prioritized for investment
promotion.

If it emerges from the above strategy
formulation process that the health sector is
one of the new priority sectors for FDI and
private investment, our second
recommendation is to consider the best
approach to attract more investment into this
sector, both foreign and local (including
through specific incentives or through the
removal of specific constraints faced by
investors in the sector, and/or by pro-active
and targeted promotion).
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AfCFTA

Revision or change required in Togo's

Comment(s)

Investment Investment Code (reference is made to the
Protocol article or provision to be amended
where possible)
(Key themes
included)
Publication There does not appear to be a requirement to This recommendation is already included in Section A

amend the Investment Code in this regard. But it
is, of course, possible. The short-term
recommendation is simply to continue
publishing relevant information using all
available mean offered by today’s technological
advances, including the digitalization and a move
toward e-Government.

(Comprehensive Reforms).
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Annex 3: The Architecture of the African Continental Free Trade Area Agreement

The general objectives of the AfCFTA Agreement are (i) to create a single continental market for goods and services, with free movement of
businesspersons and investments, (ii) to expand intra-Africa trade and investment across the regional economic communities and the continent,
(iii) to enhance competitiveness and support economic transformation, and (iv) to promote industrial development.

The AfCFTA Agreement includes:

- The Agreement establishing the AfCFTA
- Protocol on Trade in goods

- Protocol on Trade in services

- Protocol on Dispute Settlement

- Protocol on Investment

- Protocol on Intellectual Property Rights

- Protocol on Competition Policy

- Protocol on Digital Trade

- Protocol on Women and Youth in Trade.

Phase 1 negotiations covered Trade in Goods (plus annexes), Trade in Services (plus annexes) and Dispute Settlement. Negotiations on a
number of issues (e g tariff concessions, rules of origin for goods and schedules of specific commitments for services) are still ongoing.

Phase 2 negotiations cover Investment (plus annexes), Competition Policy and Intellectual Property Rights (plus annexes).
Phase 3 negotiations cover Digital Trade (plus annexes), and Women and Youth Trade. See figure below.

The institutional framework for the implementation, administration, facilitation, monitoring, and evaluation of the AfCFTA consists of the AU
Assembly, the Council of Ministers, the Committee of Senior Trade Officials, and the Secretariat. Decisions by AfCFTA institutions are taken by
consensus, unless otherwise provided.

The AfCFTA Protocols and Annexes establish various technical committees to assist with the implementation of the AfCFTA. They will comprise
designated representatives from State Parties (see figure below).

For more information, please visit the AfCFTA website at https://au-afcfta.org/.
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Agreement establishing the AfCFTA

Protocol on Trade
in Goods

Annexes

Schedules of Tariff Concessions
Rules of Origin

Customs Cooperation and
Mutual Administrative
Assistance

Trade Facilitation

Non-Tariff Barriers

Technical Barriers to Trade
Sanitary and Phytosanitary
Measures

* Transit

Trade Remedies: Guidelines on

implementation of Trade Remedies

Protocol on
Competition Policy

Protocol on Women

and Youth in Trade

Protocol on Trade
in Services

Annexes

* Schedules of Specific
Commitments
MFN Exemption/s
Air Transport Services
List of Priority Sectors
Framework Document on
Regulatory Cooperation

Protocol on Investment

Protocol on
Digital Trade

Protocol on Rules and
Procedures on the
Settlement of Disputes

Annexes

* Working Procedures of the
Panel
Expert Review
Code of Conduct for
Arbitrators and Panelists

Protocol on IPRs

Q00O

Committees

Committee on
Trade in Goods

Committee on
Trade in Services

Committee on
Investment

Committee on
Competition
Policy

Committee on
Intellectual
Property Rights

Committee on
Digital Trade

Committee on
Women and
Youth in Trade

Source: The African Continental Free Trade Area, A TRALAC Guide, 12t ed. May 2024, www.tralac.org.
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Annex 4: Key Content of the Investment Protocol

The Investment Protocol to the Agreement establishing the AfCFTA strikes a balance between the promotion and protection of intra-African
investments and the need to safeguard the States’ right to regulate, particularly in the field of sustainable development. The Protocol contains
four pillars: development, promotion, facilitation and protection of international investment.

Development: the Protocol focuses on fostering sustainable development and policies encouraging spillovers and linkages with the local
economy such as transfer of technology, skills and managerial knowledge, developing the labor force with value-added jobs and training of local
workers. The Protocol contains obligations both for States and investors. It requires States to ensure high levels of environmental, labor and
consumer protection. For the investors, the Protocol provides a set of obligations in the fields of environmental protection, human rights and
business ethics, as well as standard and principles concerning corporate social responsibility.

Promotion: the text includes provisions asking member States to promote investment, regimes and initiatives in strategic fields such as the
green sector and public health. It also encourages States to coordinate promotion activities.

Facilitation: the Protocol contains a series of obligations to facilitate investment and streamline investment processes, including easing
establishment of businesses with streamlined procedures and mechanisms such as one-stop-shops and easing business entry by foreign
investors with simplified procedures to obtain visas and permits. The text also introduces transparency obligations and the establishment of
National Focal Points to assist and provide information and local support to investors. The Protocol encourages the coordination among
regulatory agencies to facilitate investment flows.

Protection: while defining the conditions to be a protected investment (e.g., the requirement of a substantial business in the host state or denial
of benefit clause), the Protocol includes most of the common protections: against discrimination (national treatment and most-favored nation
treatment with definition of the assessment criteria); against expropriation with quantification of damages; guarantees for “administrative and
judicial treatment”, transfer of funds except for safeguard measures, physical protection and security. For the management and settlement of
disputes, the focus is on State-State procedures, grievance management and dispute prevention (through the designation of a competent body)
and amicable dispute resolutions between investors and States (but no mention of arbitration).
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