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N EXECUTIVE SUMMARY'

This Technical Note, prepared as part of the FSAP Development Module assessment conducted
by the World Bank in October 2024,2 examines key financial consumer protection issues in the
Eswatini financial sector and market conduct regulation and supervision responses. The
assessment focused on transaction, savings, payment, and credit products and services, including
digital offerings, offered by both banks and non-bank providers and supervised by CBE and the
FSRA.

Consumer over-indebtedness is worsening in Eswatini underlining the need for more effective
financial consumer protection (FCP) and market conduct (MC) measures, supported by
improved credit reporting arrangements. Consumer over-indebtedness is a multi-faceted problem
and FCP/MC alone cannot prevent all consumer over-indebtedness or mitigate all resulting harms to
consumers. Demand-side and broader economic factors — such as insufficient income and cost of
living pressures — if unaddressed also play a significant part in contributing to credit demand by
individuals and risk of over-indebtedness. However, poor or inappropriate market practices by
lenders are contributing significantly to the risk and harmful impacts of over-indebtedness. For
example, the existing percentage cap on salary deductions seems to be viewed by some providers as
the main or only affordability check they should undertake, notwithstanding existing regulatory
requirements to undertake affordability assessments. Industry practices in this regard need to be
improved, supported by strengthened credit reporting arrangements. Lenders also appear to provide
credit that is not necessarily suitable for a consumer’s circumstances.

The government previously introduced responsible lending legislation but its requirements
are not fully operationalized and also do not address some key issues relating to product
suitability and appropriateness. Consumer Credit Act 2016 (CCA) requirements remain partially
operationalized in part because supporting regulations have not yet been issued. Issuance of
appropriate implementation regulations should be a priority. Even where responsible lending rules
are already in effect without need for regulations, supervision and enforcement of requirements has
been limited across the sector and particularly for non-bank providers. Regulatory requirements also
need to be revised so that providers place more focus on ensuring the suitability and
appropriateness of credit products they offer to consumers, as well as affordability of credit.
However, implementation of further regulatory improvements should not delay increased
supervision and enforcement of existing requirements.

Effective disclosure and transparency for credit, account and payment products is lacking,
adversely impacting consumer understanding and choice, with increased digital offerings are
likely to increase relevant consumer risks. Current rules and industry practices are not resulting in
effective disclosure and transparency regarding cost and other key product aspects. Fees and
charges are generally disclosed in lengthy and complex multi-product fee schedules with limited
legibility. Disclosure rules and related supervision need to be strengthened to promote useability and

' This Technical Note has been prepared by Gian Boeddu and Sergio Mesquita (Senior Financial Sector Specialists,
World Bank).
2 The analysis in this Technical Note is based on information up to October 2024.
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clarity of information for consumers. While KFSs were mandated for banks several years ago, current
requirements result in lengthy and complex disclosure documents that also lack comparability and
are not made available at all crucial stages. In addition, non-bank providers are not subject to any
KFS requirements. KFSs are an important disclosure measure, assisting consumers at several stages. It
is therefore important for applicable requirements to be improved, including through consumer
testing, to promote provision of more useful and effective KFSs.

Consumers are affected by a range of other poor practices and inadequate provider
obligations, including regarding unbalanced consumer contracts and treatment of consumers
affected by frauds and scams. Imbalanced clauses appear prevalent in bank and non-bank
standard contracts, including shifting excessive liability and responsibility on consumers in a range of
circumstances such as in the case of unauthorized transactions. The introduction of comprehensive
rules restricting unfair terms and conditions in financial consumer contracts would mitigate against
such practices. There also seems to be insufficient focus on fraud and scam prevention, a lack of
comprehensive rules for allocating liability and responsibilities relating to unauthorized transactions,
lack of data gathering on fraud, and as yet limited initiatives to boost consumer awareness of digital
risks.

Consumers have also been impacted by a range of fraud and scams affecting their bank and
non-bank accounts and digital wallets. Only ad-hoc initiatives have been undertaken by industry
to raise public awareness of these risks. Work to establish a task force to address fraud and scams
issues comprising the two financial authorities, law enforcement and industry is in progress. There is
also need for both a comprehensive regulatory regime to deal with unauthorized transactions and
coordination and cooperation arrangements between stakeholders to address scams and fraud
related to authorized transactions.

Some financial services providers have poor processes and practices for resolving consumer
complaints internally, and while external ombudsman mechanisms are available to consumers
further work is needed to operationalize them and increase consumer awareness. It is essential
for consumers to have access to effective complaint resolution both within their providers, and from
an external mechanism when a provider's internal resolution of a complaint is unsatisfactory. There
appear to be poor complaint resolution practices across providers. Banks are subject to reasonably
comprehensive internal complaint resolution requirements but mobile money service provider
(MMSPs) and providers regulated by the FSRA are subject to only very limited requirements and
these regulatory gaps need to be addressed.

The CBE Ombudsman and FSRA Ombudsman mechanisms have been in place for several years
although they are at different stages of operationalization. The FSRA Ombudsman appears to be
relatively well-established in terms of legal framework and consumer-facing infrastructure although
with some gaps. The CBE Ombudsman has not yet finalized its procedural rules, and its statutory
framework and consumer facing infrastructure is more limited. Both Ombudsman schemes are also
resolving a relatively small number of complaints. Having a single ombudsman scheme rather than
multiple schemes is likely to be more effective for the purposes of building consumer awareness of
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external complaint resolution, ensuring consistent treatment of complaints about the same or
equivalent product merely from different providers, as well as maximizing efficient use of resources.

CBE and the FSRA have been working on increasing market conduct supervision but an
acceleration of efforts, and further strengthening of approaches, is needed given problematic
conduct issues observed in the market. CBE has developed a dedicated market conduct risk-based
supervision (RBS) methodology and since 2022 has been undertaking market conduct inspections on
banks. While such inspections have been extensive, greater focus is needed on key consumer risks
and banks' internal controls given the extent of market conduct non-compliance identified. This in
part requires CBE to make appropriate adjustments to its methodology. CBE has not yet undertaken
inspections on MMSPs although this is planned and will be important to do. The FSRA was recently
restructured to an internal twin peaks model and has a dedicated Market Conduct Department
(MCD) and staff resource allocation, which is a positive outcome. The department has been
developing its market conduct RBS methodology and once finalized intends to develop its first
supervisory plan and undertake supervisory activities based on the methodology. However, the
proposed methodology appears insufficiently customized and specific with regard to core MCS
elements. Supervisors — especially in a new function — are likely to find it difficult to apply the current
methodology in practice. The FSRA should ensure its methodology is updated to address these
issues. Although CBE and the FSRA are responsible for MCS for some of the same key consumer
products merely from different providers, there are currently also key differences in the
methodologies. It would be useful, therefore, for both regulators to undertake cross-comparison and
harmonization of their methodologies. The FSRA undertook limited ad-hoc MCS activities in the past
but the sense among stakeholders is that its oversight of market conduct issues in the past has been
limited. With the establishment of the MCD the FSRA is working to expand its focus on MCS and
ramp up MCS activities. This is crucial, in parallel with development and implementation of its
comprehensive MCS RBS methodology, given serious harmful market conduct issues that have
already manifested in the non-bank sector.

The authorities’ existing product and pricing approval requirements divert scarce supervisory
resources and give rise to several risks. Financial services providers are required to submit
proposed new products for approval to their respective regulator. Providers are also subject to
periodic pricing reviews and broad-based regulatory pricing restrictions on fees, charges and interest
charges. As currently undertaken, product approval processes and pricing reviews take up material
supervisory attention and divert resources that, at least for FCP/MC purposes, could be better
focused on addressing consumer risks in the market. In addition, there can be excessive reliance by
both providers and consumers on a regulator’s approval indicating compliance, affecting compliance
efforts, future supervisory actions and consumer judgment. It can also cause reputational risk for the
regulator. Implementing new product design and distribution rules, together with improving product
disclosure, and strengthening related supervisory actions, is likely to provide a more effective means
to address consumer risks than product pre-approvals.

Table 1 below summarizes the full range of recommendations discussed in the note. While the
assessment specifically focused on certain key issues that are affecting financial consumers in
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Eswatini, several recommendations, such as on introducing product design rules, improving product
disclosure, and effective implementation of MCS, are of general application.

. Responsible Al
Recommendations Authorities? Time
Legal and institutional framework
Review wording of CBE's FCP/MC mandate under its primary legislation

1. . - ) . CBE, MOF ST
to ensure it is as clear and explicit as possible to support its FCP/MC role
Ensure and clarify the legally binding nature of FCP/MC requirements CBE, FSRA,

2. . o ST
issued by the authorities MOF

Key financial consumer protection issues

Consumer over-indebtedness and unsuitable credit

3. Operationalize existing responsible lending rules CBE, FSRA [

4. Strengthen credit assessment requirements to also focus on suitability CBE, FSRA ST

Introduce further enhancements to credit-related requirements
5. including for short-term, high-cost credit and for proactive assistance CBE, FSRA ST
with repayment difficulties

Focus supervisory action as a matter of urgency on credit marketing,

6 sales and affordability-assessment practices CBE, FSRA |
7. Enhance surveillance of the informal lending sector FSRA ST
Strengthening costs disclosure and transparency

8. Revise or introduce, as applicable, improved and consumer-tested KFS CBE, FSRA ST

requirements

Revise or introduce, as applicable, costs disclosure requirements to
9. require clearer fees and charges information in more accessible formats CBE, FSRA ST
and structures

10. Implement disclosure of effective interest rates CBE, FSRA ST

Improving appropriateness of products

11. Introduce product design and distribution governance rules CBE, FSRA MT
Improving fairness of contracts
12 I'ntrod'uce comprehensive rules restricting unfair terms and conditions in CBE, FSRA MT
financial consumer contracts
Consumer scams and fraud
13 Introduce a comprehensive regulatory regime for financial institutions CBE ST
) mitigating against, and dealing with, unauthorized transactions
CBE, SFRA,
MOF and
14 Implement cross-cutting coordination and cooperation arrangements to | other relevant ST
' address authorized push payment scams and fraud non-financial
sector
authorities

3 While MOF is expressly referenced in relation to recommendations where its role sems likely to be most direct, other
recommendations should of course also be implemented in conjunction with the Ministry as applicable.
4 Note: | Immediate (within 1 year); ST Short term (1-3 years); MT Medium Term (3-5 years)
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Responsible

Recommendations Authorities? Time*
Market conduct supervision
Revise CBE's and the FSRA's risk assessment methodologies to ensure a
15. robust, consistent, and accurate evaluation and mitigation of consumer CBE, FSRA
risks
Harmonize MCS approaches between CBE and the FSRA and also
16. leverage such harmonization to strengthen the FSRA's proposed MCS CBE, FSRA
methodology
The FSRA should increase supervisory activities as soon as possible in
17. parallel with development of its comprehensive market conduct RBS FSRA
methodology
CBE should strengthen communication to supervised entities regarding
18. weaknesses in their internal consumer risk controls (in addition to CBE
compliance gaps) as well as scrutiny of remedial actions
Consider alternatives to product and pricing approval requirements for
FCP/MC purposes, including product design and distribution
19. governance rules (see recommendation 11) and strengthened disclosure CBE, FSRA MT
and transparency requirements (see recommendations 8,9 and 10)
respectively
CBE should establish a dedicated Division for MCS and FSRA should
20. revisit the current team structure of its MCD to support the most CBE, FSRA ST
efficient alignment with core MCS activities
Complaint resolution mechanisms
21, Implement strengthened and harmonized internal complaint resolution CBE, FSRA ST
rules for all providers
22 Combine the FSRA and CBE Ombudsmen into a single independent CBE, FSRA, ST (first
' Ombudsman, doing so using a phased approach MOF phase)
23, Implement timely and consistent reporting to the regulators of internal CBE, FSRA ST

and external complaint resolution data

viii
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N 1. INTRODUCTION

A. Focus of this note

1. The ‘Financial Sector Assessment Program (FSAP) Development Module’ assessment,
conducted by a World Bank team in October 2024 at the request of the Eswatini authorities,
included an assessment of key financial consumer protection/market conduct (FCP/MC) issues
in Eswatini. The assessment specifically focused on key issues that are affecting financial consumers
in Eswatini with regard to retail transaction, savings, payment and credit products and services,
including digital offerings, offered by both banks and non-bank providers as supervised by the
Central Bank of Eswatini (CBE) and the Financial Services Regulatory Authority (FSRA). However,
several recommendations, such as regarding introducing product design rules, improving product
disclosure, and effective implementation of market conduct supervision (MCS), are also of general
application.

2. This Technical Note discusses key gaps and opportunities for enhancement of the
FCP/MC regulatory and supervisory framework. These were considered in light of existing
responses to consumer issues and risks identified, and having regard to international approaches,
both established good practices and emerging trends,” in order to suggest where current measures
could be strengthened.

B. Consumer transaction, savings, payment and credit product providers

3. A range of consumer transaction and savings products are available from banks and to
a more limited extent non-bank providers. All four banks (regulated by CBE) offer a range of
consumer transaction and savings products. The three largest banks are subsidiaries of South African
banks and the fourth bank is wholly owned by the Government of Eswatini. All four banks offer
consumer transaction and savings products ranging from basic transaction accounts to long term
savings accounts as well as product bundles. The sole functional building society and Savings and
Credits Cooperatives (SACCOs), regulated by the FSRA, provide alternative — if to varying degrees
more limited — account offerings.

4. The use of digital payment products and services has increased significantly over the
past five years. Mobile money use has been steadily growing. The increase in mobile payments has
been supported by a very high penetration of mobile phone access and increase in the number of
agents. Mobile money service providers (MMSPs) linked to telecom operators, and regulated by CBE,
dominate the market but all banks and the sole building society also offer digital wallets.

> The discussion in the note is based on primary and secondary country research completed by October 2024 and had
regard to a range of international materials on FCP/MC including, for example, as produced by the World Bank Group,
the International Financial Consumer Protection Organisation (FinCoNet - an international organization of financial
consumer protection supervisory authorities) and the G20-OECD Financial Consumer Protection Task Force, some of
which is referenced in the note.
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5. The consumer credit market comprises bank and non-bank offerings. The four banks'
main consumer credit offerings comprise personal loans, predominantly based on repayment
deductions directly from borrowers' salaries via their employer or deductions from the borrower’s
account with the lender on pay day, as well as home loans. Other offerings include auto loans,
overdrafts and credit cards, although it appears credit cards have had relatively low penetration.
Non-bank credit institutions play an important role in providing credit to the household sector. The
non-bank credit segment consists of three types of institutions: i) building societies (which in terms
of consumer credit have been focusing on home loans); i) SACCOs, which number 56 at the time of
writing and, while relatively small in terms of assets, play an important socio-economic role due to
their large number of members and their focus on providing savings and credit services to
underserved clients; and iii) a range of other licensed credit institutions, numbering 115 at the time
of writing, with three finance companies dominating the sub-sector; these institutions are not
permitted to take deposits and provide a range of personal loan products. Combined, non-bank
credit institutions provide just over half (51.6 percent as of June 2024) of household credit. Digital
credit products have started to be introduced to the market, including digital credit offerings from
MMSPs linked to telecom operators and a digital personal loan offering from one of the banks.

II. LEGAL AND INSTITUTIONAL FRAMEWORK

A. FCP/MC legal and regulatory framework

6. The current FCP/MC legal framework comprises several Acts. CBE was established under
the Central Bank of Swaziland Order,1974 (CBE Order). The Constitution of the Kingdom of Swaziland
Act, 2005 (Constitution) also references CBE.® CBE regulates and supervises FCP/MC for banks and
Payment Service Providers (PSPs) under the Financial Institutions Act, 2005 (FI Act), for consumer
credit provided by banks under the Consumer Credit Act, 2016 (CCA) and for payment products and
services under the National Payments System Act 2023 (NPS Act). The FSRA is established under the
Financial Services Regulatory Authority Act, 2010 (FSRA Act) and regulates and supervises FCP/MC
under several Acts including the CCA for consumer credit provided by non-bank lenders and the
Building Societies Act, 1962 (and, for insurance, the Insurance Act, 2005).

B. Ensuring a clear FCP/MC mandate

7. It is important for the mandate of any FCP/MC supervisory authority to be clear and
provide the strongest basis to undertake regulatory and supervisory activities, including to
mitigate the risk of challenges to these based on lack of authority. While neither the CBE Order
nor the FI Act include clear mandates to regulate and supervise FCP/MC more generally, CBE has an
express mandate to supervise certain FCP/MC-related matters under some sectoral laws. The CCA
makes CBE responsible for supervising consumer credit-related matters covered by the legislation
when it comes to banks. The NPS Act provides that CBE shall regulate and supervise national
payment systems to ensure soundness, safety, efficiency and financial inclusion, that it shall generally
regulate and supervise PSPs, and that it may make regulations in relation to, among other things,

6 In section 206.
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“consumer protection measures in respect of payment services”.” Further, there is a provision
providing for CBE to “supervise, banks, credit institutions and other financial institutions to the end
of promoting a sound financial structure”® which could be implied as including market conduct. The
FI Act provides for regulation and supervision of financial institutions but similarly does not make
explicit reference to FCP/MC. Section 206 of the Constitution also provides generally that CBE “shall,
among other things . . . (d) supervise the operations of financial institutions in the Kingdom”.

8. The FSRA has an express market conduct mandate through its principal objects under
section 4 of the FSRA Act (in addition to sector-specific responsibilities similar to CBE's under
the CCA). These objects include a range of market conduct-related matters such as fostering “the
highest standards of conduct of business by financial services providers”; “the promotion of fair
competition between different financial services providers for the benefit of stakeholders, “fairness
...of the Swaziland financial sector” etc. Section 5 also references regulation and supervision of

conduct-related matters.

Recommendations

9. It is recommended that CBE's general mandate for FCP/MC under primary legislation
be reviewed to ensure it is as clear and explicit as feasible. This will assist with any future risks of
challenge, particularly as CBE continues to strengthen and expand both FCP/MC regulatory
requirements and its supervision. It is crucial that any revised mandate wording is drafted as to
preserve its inherent contribution and consistency with the ultimate primacy of its stability mandate,
while at the same time, ensuring that the market conduct mandate is given sufficient weight and
attention. It is understood that a Bill is being developed that is intended to address these issues.

C. FCP/MC requirements issued by CBE and FSRA

10. CBE has issued a range of FCP/MC guidelines for banks and PSPs. CBE has issued several
conduct-related ‘Guidelines’ and equivalent instruments. Some of these, discussed later in this note,
include CBE's Guideline on Banking Practice, 2018 (Banking Practice Guideline), Guideline on Banking
Fees, Charges and Commissions No. 5 of 2020 (Banking Fees Guideline),® Guideline on Key Facts
Statements for Deposit and Loan Accounts No. 4 of 2020 (KFS Guideline) '® and the Mobile Money
Transfer (MMT) Practice Note No.1/2019/NPSS (Mobile Money Practice Note). It is understood that,
more generally, the guidelines may be intended to set conduct expectations of the regulator in the
absence of regulations.

7 Section 46(1)(b).

8 Section 4(g).

9 Which expressly states it is made under section 41 of the CBE Order, but section 41 provides only for prescribing
rules relating to interest and fees and charges that are made with Ministerial approval and Gazettal, in addition to
notifying institutions directly. The Guideline does not seem to have undergone this process, in contrast with Legal
Notice No. 62 of 2016 (Regulation of Banking Fees and Charges Notice, 2016) which appears to have followed this
procedure.

10 Which expressly states it is made under section 62 of the Fl Act, but section 62 provides only for making of
regulations by the Minister in consultation with CBE and the Guideline does not appear to be a Ministerial regulation.
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11. CBE’s powers to make binding FCP/MC rules appear to be clearest and broadest when
it comes to payments services, pursuant to the recently passed NPS Act. Section 46(1) of the
NPS Act provides that CBE may make “regulations” prescribing, among other things, “consumer
protection measures in respect of payment services”. Notably, however, its current Mobile Money
Practice Note was issued prior to the enactment of the NPS Act. Section 70 of the Act also
contemplates that the Minister may make regulations in consultation with CBE. Section 46(2)
separately provides that CBE may issue “by-laws, circulars, guidelines, and directives” prescribing
various matters, including market conduct and consumer protection requirements.

12. Neither the CBE Order nor the Fl Act appear to provide clear powers to CBE in this
regard. The CBE Order gives CBE express powers to make regulations only in relation to a limited
range of matters relevant to FCP/MC, namely relating to interest and fees and charges, and then only
with Ministerial approval and Gazettal, in addition to notifying institutions directly. Section 46 of the
FI Act provides that CBE may exercise its enforcement powers if, among other things, a financial
institution "has engaged in unsafe or unsound practices in conducting the business of the
institution”. The FSAP team understands that CBE intentionally refers to this concept at the end of
some market conduct-related Guidelines it has issued but it was not clear how this created a power
to issue the guidelines themselves. CBE is also given the power under section 63 of the FI Act to
make "Bylaws” (not further defined in the Act), “including” to prescribe several specified matters.
None of the listed matters relate to market conduct (except possibly format and content of returns),
although the list seems intended to be non-exhaustive. The Minister is given powers under section
62 to make regulations in relation to several prescribed matters, none of which relate to market
conduct.

13. It is nevertheless understood that banks and MMSPs have generally been complying
with several current CBE FCP/MC instruments, at least in part on the basis that they represent
the expectations of the regulator in this area. CBE's market conduct supervision (MCS) function
has also been proceeding on the same basis in its supervision activities. Financial services providers
regulated by CBE and by the FSRA have similarly been complying for years with restrictions on
interest they may charge in relation to consumer lending based on requests and indications by their
respective regulator, even though the Minister has made no regulations in this regard under the
CCA. It is important for CBE to ensure that the basis for any conduct requirements be as clear and
strong as feasible. Any successful challenge by even a single provider may also adversely impact
regulation and supervision of other providers. For the purposes of discussion of substantive conduct
standards, the remainder of this note assumes instruments such as CBE's Guidelines are binding (and
thus, for example, if they cover a particular FCP/MC topic then it is not taken to be a gap), but it is
crucial that this issue be addressed.

14. The FSRA appears to have more explicit powers to make binding rules relating to
FCP/MC matters but has made limited use of these and where it has done so the nature of
relevant instruments is not always clear. Section 49 the FSRA Act provides the FSRA with power to
“prescribe rules for regulating market practice of authorized financial services providers”, including

" This term here is used generically and not in the narrower sense in domestic legislation.
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penalties as well as civil remedies. In addition, section 6 of the FSRA Act provides that the FSRA has
powers (among other things) to “formulate policy and make rules for the effective implementation of
the objects of this Act” and "issue guidelines and codes of practice for the proper conduct of
business in the financial sector”. Further, section 5 provides that the functions of the FSRA include to
“make rules and issue guidance notes and codes of conduct governing the conduct of the business
of financial services providers”. These powers are separate from broad powers of the Minister under
section 89 to make regulations under the Act. However, for example, the legally binding nature of
the Credit Providers Guidance Notes, 2014 (Credit Providers GN) is unclear, when comparing the
terminology in the FSRA Act with the title and introductory wording of the Guidance Notes. For
completeness, the Minister (in consultation with the FSRA and/or CBE, as relevant) may also make
regulations under the CCA relating to consumer credit matters under that Act, and which it is
understood are envisaged to ultimately replace these Guidelines on a range of matters.

Recommendations

15. It is important for both authorities to ensure going forward that any conduct rules they
issue (including to address substantive gaps discussed in this note) or have issued are in fact
legally binding on providers unless intended to be non-binding guidance. This should include
pursuing necessary amendments to primary legislation to the extent necessary to provide a clear
legal basis for this purpose. It is understood that a Bill is being pursued that would be intended to
further strengthen CBE's powers relating to conduct rules.

16. It was suggested by some stakeholders in discussions that, even where an authority has
specific powers to make regulations under an Act, such regulations require Ministerial
approval and that this can cause significant delay - if so, this should be addressed as well. The
applicability of such requirements for other legally binding rules contemplated under legislation was
not clear. Delays of several years were said not to be unusual for obtaining approval of regulations,
similar to the delays discussed later with regard to the Minister’'s own issuance of regulations under
the CCA. If this is the case, it is important that processes for formulation of regulation be made much
more efficient.

D. Other framework gaps and deficiencies

17. A range of gaps and deficiencies in rules issued by CBE and the FSRA should be
addressed going forward including as part of a comprehensive review, harmonization and
consolidation of existing instruments. Various key gaps relevant to major consumer issues on
which this note focuses are discussed in the following sections of this note. While the note is not
intended to provide a detailed gap analysis of all regulatory gaps, examples of other gaps and
deficiencies are briefly summarized below. The FSRA is already aware of significant gaps in regulatory
requirements for the providers that it supervises, including as compared with instruments issued by
CBE (and even more so for issues not covered by the CCA), and indicated it was already intending to
further develop relevant requirements. CBE similarly indicated it was already intending to undertake
a review of some existing instruments.
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18.

In this context, as a longer term and more comprehensive exercise, CBE and the FSRA

should undertake an appropriate review, harmonization and consolidation of rules issued for
the providers they each regulate, including taking into account the following matters:

Definition of consumer (and equivalent terms and concepts) and scope of application:
There is inconsistency and lack of clarity in the meaning and application of terms such as
“consumer” or “customer” across FCP/MC regulatory instruments. For example, the FSRA
refers to “stakeholders” and “complainants” (as well as to “anyone”) in FCP/MC-related
provisions, without defining any of these terms. CBE's Banking Practice Guideline uses the
terms “consumer” and “customer” without defining either of these (and neither are defined in
the legislation the Guideline cross-references, the CBE Order and the FI Act). On the other
hand, the Key Facts Statement (KFS) Guideline defines “consumer” as “an individual or Small,
Medium and Micro Enterprise (SMME) as defined in Eswatini's SMME policy”. The CCA
generally applies to credit agreements where the borrower is an individual or a company
whose assets or turnover do not exceed the threshold prescribed by the Minister. These
terms are key in determining the scope of regulatory requirements as well as their
supervision. It is crucial to use appropriate, clear and (except where differential treatment is
justified) consistent terminology and concepts. It is also essential to consider from a policy
and resource allocation perspective which FCP/MC obligations may be more appropriately
confined to retail customers (consumers) rather than applicable to all customers.

CBE’s instruments:

o CBE's Banking Practice Guideline is understood to be the main CBE instrument on
FCP/MC requirements for banks (CBE has also issued a few narrowly focused topic-
specific Guidelines topics such as agents, arrears, KFSs and fees and charges). The
Banking Practice Guideline covers a wide range of key FCP/MC issues, but in several
instances provisions are very high level, at times seem only aspirational, and would
benefit from further detail and guidance. For example, these include the limited
provisions relating to product suitability, conflicts of interest, liability for employees
and agents, protection of customer assets against fraud and misuse.' In other
instances, such as with regard to provision of non-credit account statements, the
Guideline does not cover all key elements, such as content and format.

o CBE's Banking Practice Guideline specifies a range of customer responsibilities that
frequently place inappropriate and excessive onus on consumers to address risks that
are better mitigated by banks. These include, for example, provisions under the ‘Duty
of knowledge and understanding’’® apparently creating legal obligations on
consumers to undertake ‘self-education’ about rights, responsibilities and financial
matters, to obtain accurate information and undertake product comparisons and to
negotiate beneficial terms to ensure that financial products and services suit their
needs. Such provisions could erode and offset inappropriately responsibilities that

1254.4,54.7 and 5.5.
3 See 6.2.
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banks have to consumers under other provisions of the Guideline with regard to
product disclosure and appropriateness. (The Guideline expressly states that
although the objective is to ensure that financial institutions act in the best interest of
consumers, consumers “must at a minimum, carry out certain responsibilities as
outlined’ in the Guideline). These customer responsibility provisions should be
appropriately revised to address these issues.

o The Mobile Money Practice Note contains much more limited FCP/MC requirements
than, for example, the Banking Practice Guideline. Rules should also be introduced to
cover all key FCP/MC topics for MMSPs.

¢ FSRA requirements: The FSRA has issued very limited rules with regard to all key FCP/MC
regulatory areas including business conduct, disclosure and complaint handling,'* particularly
for non-credit activities that are not covered by its Credit Providers GN or the CCA, and when
compared to existing CBE instruments covering equivalent activities of banks.

¢ Consistent regulatory treatment: In revising and harmonizing requirements on the various
FCP/MC topics CBE and the FSRA should ensure consistent treatment of providers across the
same or equivalent products and services. For example, the general conduct principles for
non-banks in the FSRA Act differ significantly from those for banks in the Banking Practice
Guideline.

e Overlaps: Overlaps and inconsistencies between the CCA and its regulations and other
instruments (for example, CBE's Banking Practice Guideline as applicable to credit and the
FSRA's Credit Providers GN) should be remedied.

I 11, KEY FINANCIAL CONSUMER PROTECTION ISSUES

19. Effective FCP/MC regulation, supervision and consumer complaint resolution are
essential to supporting responsible financial access by Eswatini consumers and promoting a
well-functioning, competitive market. While CBE and FSRA have already undertaken significant
efforts in this regard, further strengthening of FCP/MC measures is needed having regard to
observed consumer risks and industry practices in the market as well as international good practices.
This section focuses on several key thematic areas of recommended focus based on major issues that
appear to be affecting consumers in Eswatini. These are in addition to the recommended general
improvements to MCS discussed later in the note.

A. Consumer over-indebtedness and unsuitable credit

20. While many individuals cannot access any credit from the formal financial system, a
significant portion of individuals that have access to credit find themselves over-indebted. The

14 See, for example, topics summarized in World Bank Group. 2017. Good Practices for Financial Consumer Protection
https://openknowledge.worldbank.org/server/api/core/bitstreams/eca2f77f-64c0-5102-ab82-eea089d285c1/content
and G20/OECD. 2022. High-Level Principles on Financial Consumer Protection
https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0394
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most recent Findex data estimate that only around 10 percent of adults borrow from a formal
financial institution.™ Access to formal credit is concentrated in salaried individuals. These comprise
mostly public sector employees where lenders primarily deduct interest and principal payments
directly from the borrowers’ salary. This practice limits repayment risks and has turned salaried
individuals into an attractive market segment for banks and non-bank lenders. Maximum personal
loan amounts offered in the market have been steadily increasing, as have loan tenors, with offers of
personal loans of up to 8-10 years now not uncommon.

21. Lenders appear to focus on complying with salary deduction caps rather than broader
consumer affordability assessment requirements and gaps in the credit information system are
also facilitating potentially unaffordable borrowing by consumers. The CCA requires credit
providers to undertake affordability assessments, including obtaining and assessing a range of
information about a consumer’s financial circumstances as relevant.’® However, the primary focus
appears to be on ensuring compliance with salary deduction caps. Bank and non-bank lenders
providing credit on the basis of salary deductions consistently indicate that they ensure deductions
do not exceed an aggregate amount (with other salary deductions) of 33.3% of an employee’s gross
salary. This appears to be intended to comply with a restriction under the Employment Act 1980 on
salary deductions, including for money advances, not exceeding one third of an employee’'s wages."”
Lenders can access a ‘Central Deductions Administration System’ (CDAS) which provides information
regarding salary deductions for public sector employees. Non-bank lenders have tended to use this
system more than banks in the past, as banks have tended to lend to customers who banked with
them and on whom they had salary and expenses visibility via their accounts. A limitation of CDAS
for the purposes of affordability assessments is that it shows only salary deductions for approved
loans and would not show pending loan applications. In addition, the fact that the 33.3 percent cap is
based on gross salary means that an even greater portion of net income is taken up with servicing
loan liabilities, significantly reducing household'’s net income.

22. Improving industry practices on affordability assessments also needs to be supported
by strengthening credit reporting arrangements, to increase credit providers’ ability to access
necessary information. Necessary improvements to credit reporting arrangements are discussed in
the FSAP Technical Note on Micro, Small and Medium Enterprise (MSME) Access to Finance. In
summary, they include passing implementing regulation under the CCA to complete the credit
reporting legal framework, expanding both the data reported by providers and the range of
participants.

23. Some consumers are borrowing from multiple lenders and circumventing even the
limited protection that a 33.3 percent cap on salary deductions may offer. This is being done by
applying for multiple loans at the same time, before CDAS or the consumer’s payroll records can be

15 The data also indicates a greater percentage of adults have borrowed via other means, such as 27.5 percent
borrowing money using a mobile money account and around 16% using a savings club. Source: World Bank. The
Global Findex Database.

16 See sections 25-26 and also Part IV.

7 The Act refers only to employers being able to make deductions for money advanced in anticipation of payment of
wages, but deductions now appear to be made for repayment of consumer loans generally, including for amounts
and terms going beyond pay day advances.
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updated. These various trends have reportedly led to significant and growing over-indebtedness
within the segment. CBE's 2024 Financial Stability report notes that the household debt service ratio
has marginally decreased to 54.8 percent in June 2024 from 55.1 percent in June 2023. However, this
followed a sharp increase from 41.8 percent in June 2022. Rising non-performing loans (NPLs) in the
household sector also point to increasing debt-service challenges in the current higher interest rate
environment. Household sector NPLs to total household loans from banks increased by 0.7 ppts
year-over-year to 6.5 percent in June 2024. If loans extended by the building society are included,
the household NPL ratio increases to 8 percent, with NPLs being above 9 percent in the mortgage
segment.

24. Suitability of credit for a consumer’s specific circumstances, in addition to its
affordability, typically does not appear to be considered by lenders. There are indications that
lenders are not consistently or fully considering whether a credit product is suitable for a prospective
customer’s circumstances before offering the product. Lenders appear to be focused on maximizing
sales of credit, and increasingly of insurance bundled with credit, particularly to salaried individuals,
without taking into consideration whether such products meet the needs and objectives of individual
consumers. CBE's Banking Practice Guideline makes limited reference to product suitability beyond
affordability, referring primarily to consumer understanding of risk and to their financial
circumstances, capabilities and need. FSRA-regulated lenders are subject to similar limited
expectations under the Credit Provider Guidance Notes.™ While as noted above the CCA requires
credit providers to undertake affordability assessments, currently these do not require assessment of
suitability of the credit for the consumer’s specific circumstances. This means that a consumer may
be provided with credit which, even if it may appear affordable, may not be suitable for them (for
example, depending on circumstances, this may be the case for example where a borrower is
provided with increasingly longer term loans to address recurring short-term cash needs).

25. Aggressive and in some cases misleading marketing of credit to affected consumers,
and increased speed of approvals aided by digital means, is increasing risks of over-
indebtedness. There appear to be misleading credit sales and marketing practices undertaken by
some providers, such as giving prominence to only part of the cost of credit to hide the true cost,
and in some cases being outright misleading in advertising regarding the cost of credit that appear
to contravene CCA provisions already in force as well as provisions prohibiting misleading or
deceptive conduct. Providers have also been increasingly targeting existing borrowers with credit-
related marketing, as well as reliance on algorithmic decision-making to maximize the credit amount
offered.

26. From a supervisory perspective, the FSRA and to a lesser degree CBE currently have
limited visibility regarding the extent to which practices by the lenders they oversee may be
contributing to consumer over-indebtedness or take-up of unsuitable credit by consumers. As
discussed below, the FSRA has been developing its risk-based MCS methodology and has not yet
engaged in any extensive market conduct supervisory activities or information gathering from

18 Clause 5.4.4.
9 Clause 4.1-4.2.
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providers for such purposes. While the FSRA has considered itself constrained by the lack of
regulations for some provisions under the CCA, and lack of other FCP requirements of general
application that it is yet to develop, in the meantime it should leverage existing requirements and its
general mandate as much as possible to increase monitoring and supervision on such issues. CBE has
been undertaking market conduct inspections on several banks of a broad and wide-ranging nature
for the purposes of establishing baseline understanding across conduct topics. While these have
included considering credit-related requirements, it was not feasible to go into significant depth on
each topic. Some time has also passed since some of the banks underwent these inspections.

27. Anecdotally, a significant portion of the population is also borrowing from informal,
unregulated lenders, who are engaging in irresponsible lending. Self-employed and non-salaried
individuals often find themselves excluded from the formal financial system and exposed to informal
lenders, associated with poor market practices. According to the most recent Findex data, while 78%
of respondents reported borrowing money, only 33% reported borrowing money from a formal
financial institution or using a mobile money account.?’ While no data is collected by the authorities
on the informal lending sector, stakeholders consistently indicate that it is a sizeable sector. In
addition to lending to individuals and MSMEs that generally lack any access to regulated credit
providers, informal lenders are increasingly lending to salaried workers (both public sector and
private sector) who are unable to obtain further finance from regulated lenders. Unregulated lenders
are reported to be engaging in significantly irresponsible lending practices. For example,
stakeholders indicated it was not considered unusual for these lenders to charge borrowers up to 30
percent to 50 percent per month for credit.

Recommendations

28. To assist in mitigating consumer risks and adverse impacts from over-indebtedness,
existing responsible lending requirements should be operationalized fully as a pressing
matter. The CCA, introduced over 7 years ago, specifies an extensive range of conduct and
disclosure credit-related FCP requirements — including for credit affordability assessments and access
and use of credit information to support such assessments — and applies both to entities regulated
by CBE and by the FSRA. The Act has been implemented only partially because regulations under the
Act required for some of its provisions to operate fully have not yet been finalized. It is important
that regulations (drafted to be consistent with international good practices) are implemented as
soon as possible to operationalize the Act. This includes both passage of the regulations imposing
obligations on lenders and implementation of arrangements for comprehensive, timely credit
information, (including to allow lenders to have an up-to-date view of credit applicants’ existing
liabilities to ensure they can undertake effective affordability and suitability assessments).

29. Credit assessment requirements should be revised to focus on suitability as well as
affordability of credit. Both bank and non-bank credit providers should be required to assess
appropriateness of credit for the consumer’s needs and circumstances, with such obligations
requiring effort commensurate to the nature of the credit business and product involved. Such rules
and accompanying guidance should make clear providers should gather sufficient information about

20 Source: World Bank. Global Findex Database.
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a consumer's needs and take reasonable steps to ensure that credit offered to the consumer is
suitable for that consumer. Product suitability requirements could be added to the CCA or, as
discussed earlier, if CBE's and the FSRA’s more general rules are amended to address gaps including
on general suitability rules, these would also apply to credit.

30. Current credit-related regulatory requirements should also be enhanced in several
ways that would assist in ameliorating the risk and impacts of over-indebtedness.
Enhancements that should be made include:

¢ placing a clearer onus on credit providers to assess a consumer’s ability to repay without
hardship: The CCA already provides for the need to assess a consumer's ability and prohibits
reckless lending. However, it is recommended that these requirements be revised to make clear
that ability to repay should be without undue financial hardship in order to place appropriate focus
on potential impacts and all circumstances. This should assist to further emphasize the focus on
the consumer rather than only on managing the lender’s credit risk;

¢ developing additional protection measures specifically for short-term, high cost credit:
These would include, for example, developing targeted warnings (including with appropriate
adaptation for digital distribution) regarding the high cost and the risks of such credit;?'

¢ introducing requirements for all lenders to proactively assist borrowers experiencing risk of
repayment difficulties: All credit providers should be required to have in place processes
(appropriate for the nature and size of their lending business) to detect borrowers that may be
having, or may be at risk of having, repayment difficulties and to proactively reach out to such
borrowers and identify and offer measures to assist them that are suitable for their circumstances.
CBE introduced an Arrears and Foreclosure Guideline in 2023 that includes such requirements, but
they do not appear to have been fully implemented by all banks. It is also recommended that the
Guideline be revised to, among other things, clarify that loan extensions and refinancing would
not necessarily be suitable solutions to address some circumstances observed in the Eswatini
market, such as continuing to borrow for short term purposes and incurring ever-lengthening loan
terms and ever-growing principals. The FSRA does not yet have any such requirements in place for
the lenders that it supervises, and such rules should be introduced as soon as possible. As with
other FCP/MC rules applying to equivalent products and practices, the FSRA and CBE should
ensure that their rules on this topic are consistent.

(These enhancements would be complemented by requirements to improve credit disclosure at pre-
sales and sales stages, and the design of financial products include credit products to ensure their
appropriateness for the market, as discussed in the sections below).

31. Importantly, while recommended regulatory enhancements should be made as soon as
possible, doing so should not further delay supervision and enforcement of existing

21 For more examples of these (discussed in a digital context, but also applicable in an analog distribution context)
see: FinCoNet. 20219. Digitalisation of short-term, high-cost consumer credit
https://www.finconet.org/Guidance Supervisors Digitalisation STHCCC.pdf
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requirements. This is particularly when it comes to responsible lending requirements, given the
already lengthy delay in fully implementing the CCA and growing over-indebtedness issues.

32. Given the pressing and growing problem of over-indebtedness, in the near term the
authorities should urgently allocate some of their supervisory focus to practices relating to
credit marketing, sales and affordability assessment-related practices. There appear to be a
variety of concerning practices in the market relating to marketing, offer and approval of credit. It is
suggested that CBE and the FSRA prepare and execute a joint strategy (with a specific supervisory
plan for each authority) to undertake a thematic review targeting relevant key issues. This would
include identifying the main issues to be focused on (of the kinds discussed above) and the providers
that will be subject to off-site or on-site inspection. Such review could inform both further
supervisory action and regulatory policy work, as well as industry guidance regarding expectations
under the CCA.

33. The FSRA should also enhance its surveillance of the informal lending sector (with
cooperation from law enforcement to the extent necessary). This would include obtaining more
granular and up-to-date data regarding consumers’ current lending sources as well as seeking to
identify entities operating outside of the regulatory perimeter in breach of licensing requirements (or
due to any regulatory gap, although it is understood that the current legal framework would
generally extend to all types of consumer lending activities and providers.

B. Strengthening costs disclosure and transparency

34. Effective disclosure and transparency regarding key product aspects such as costs is
essential in assisting a consumer to compare, select and understand financial products.
Effective disclosure and transparency can also assist in fostering competition. For example, as
discussed later in the note, CBE and to some extent the FSRA currently regulate fees and charges and
interest rates at least in part due to a perceived market failure in relation to pricing. It is also
important to maximize the actual consumer benefit of any disclosure requirements, given the
compliance cost involved for industry.

35. Current disclosure rules, as well as industry practices, relating to fees and charges are
not supporting consumer awareness or understanding sufficiently. For example, fees and
charges for accounts are generally displayed and disclosed by banks in lengthy and complex multi-
product fee schedules with limited legibility. Disclosure through such schedules is considered to be
in compliance with current requirements (even if arguably this may not be the case). Complexity of
some products, such as bundles, also contributes to complexity and lack of comparability for
consumers.

36. While mandated summary documents such as Key Facts Statements (KFSs) are typically
intended to result in simple, easy to understand, comparable disclosure of key product
aspects, current KFS rules for banks are not achieving these objectives and no KFS
requirements apply to FSRA-regulated institutions. Current KFS requirements for banks lead to
excessively lengthy and complex documents with significant differences in content between
providers that limit comparability. Bank KFSs are also not required to be made generally available
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(e.g. they are typically not available on bank websites) to assist with comparison shopping but rather
only when inquiring about or applying for a particular product. MMSPs are subject to more limited
disclosure requirements than banks when it comes to mobile money accounts, including not being
subject to KFS requirements. It is also understood that current KFS templates were not consumer
tested. Financial services providers under the FSRA’s supervision are not currently subject to any
extensive disclosure requirements, except for credit under the CCA. The quality of consumer friendly
disclosure from such providers appears low. The FSRA is considering implementing similar KFS
requirements to CBE's.

37. The way credit costs are represented by many lenders can make it difficult for a
consumer to compare or understand the total cost of credit. For some products interest rates are
disclosed by lenders on a per month rather than per annum basis (notwithstanding the CCA requires
annualized rates). In addition, a significant portion of credit costs are made up by initiation and
service fees which can confuse consumers regarding overall costs. These practices make it more
difficult for consumer to compare costs.

Recommendations

38. KFSs requirements should be revised to result in a short (ideally up to two pages), easy
to understand document for consumers appropriate for both physical and electronic display.
The prescribed format for a KFS should comprise a very limited set of the most essential information,
including key costs, standardizing terminology and layout. In addition, the format should undergo
consumer testing to ensure that it is appropriate for ordinary Eswatini consumers. It is understood
that the current templates were not consumer tested. KFSs for at least accounts (and possibly credit
by using standardized borrowing scenarios) should be required to be made available upfront
through all channels,?? in addition to a customized KFS being provided to a consumer at later stages
of the process. KFS requirements — as with all disclosure requirements — should also accommodate
digital considerations. For example, while a KFS may be displayed effectively on a larger digital
device, in case of an app interface it may be appropriate to allow display of the information in
sections in addition to providing a KFS available separately.

39. Fees and charges information should be required to be made available through all
channels in clear and more accessible formats and structures. This would entail CBE
strengthening and clarifying existing costs disclosure requirements and related guidance and the
FSRA developing equivalent requirements. The introduction of new product design requirements as
recommended below, which focus on ensuring appropriateness of a product for a target market
(including product fee structures and documentation), should also be leveraged to achieve better
costs clarity and transparency for consumers.

40. Disclosure of effective interest rates (EIR) should be implemented as a key means of
assisting consumers to understand and compare the cost of credit. An EIR, being an annualized,

22 While the assessment has focused primarily on credit, transaction, savings and payments products, it is noted that
insurers are also not required to provide any KFSs and insurance consumers are likely to also benefit from such
disclosure.
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standardized rate that captures both interest and other costs, is intended to convey the total cost of
credit more accurately to a consumer from advertising through to contracting stages. The CCA
provides for EIRs?? to be included in credit agreements and quotations, and potentially also
advertisements, but regulations have not yet been made to prescribe the standardized calculation
lenders should use. CBE's KFS requirements also do not provide for disclosure of such rates. In
addition, the requirement that loan interest rates be disclosure as annualized rates should be
enforced.

C. Improving appropriateness of products

41. Rules for appropriate financial product design and distribution (PDD), which would
assist in addressing a range of consumer risks and supervisory issues in the market, are
currently lacking. For example, as discussed above, credit products are currently being offered to
consumers with characteristics or distribution approaches that may not be appropriate for the
consumers being targeted. Banking products also present features and complexity, such as complex
fee structures, which suggest consumer appropriateness is not front of mind for providers. In
addition, as discussed below, both CBE and the FSRA currently invest significant time and resources
in product pre-approval processes intended to pre-empt consumer harm but which are unlikely to
be efficient or effective.

42. Internationally PDD requirements increasingly place the onus on providers to have
governance processes that ensure financial products are designed and distributed so that they
are appropriate for targeted consumers. They do not prescribe specific product parameters (which
can stifle product innovation) but rather set standards for product development and distribution,
encouraging a consumer-centric approach. Such requirements are often complemented by product
intervention powers for supervisory authorities. Current regulatory requirements in Eswatini do not
include any product design or distribution requirements.

43. Importantly, PDD requirements — together with improvements in other measures such
as disclosure requirements — would also provide a better alternative to current product pre-
approval requirements when it comes to authorities mitigating consumer risks. As discussed later
in this note, product pre-approvals by authorities for FCP/MC purposes tend to place the onus on a
regulator to try to predict, and prevent, consumer risks. Providers can also become over-reliant on the
regulator’'s judgment rather than working to make their own product development processes
appropriately consumer-focused.

Recommendations

44, It is recommended that PDD requirements be introduced for all financial services
providers to establish and undertake appropriate, proportionate product design and
distribution governance processes. These requirements should oblige providers to ensure that
their products meet the needs of consumers in their target markets, considering relevant interests,
objectives, and circumstances. They should include obligations for providers to, in summary: (i) have
appropriate and documented internal product oversight and governance arrangements overseen by

23 Referred to in the Act as the ‘annual percentage rate’.
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senior management; (ii) assess the target market for which a product is being developed (or
modified), including, where appropriate, product testing before the product is launched; (iii) ensure
that the distribution methods are appropriate for consumers in the target market; and (iv)
periodically review a product and its distribution to ensure continued appropriateness and address
any issues that may arise over time. These requirements should apply on a proportionate basis that
takes into account the nature, scale, and complexity of a provider's business and the complexity and
risk of the relevant product.?*

45. The authorities should also consider the extent to which they may need additional
specific product intervention powers if existing more general powers are insufficient for
effective supervision and enforcement of such new requirements. It is understood that CBE and
the FSRA already undertake product interventions in the context of their ongoing product pre-
approvals, relying on their existing powers. However, to ensure maximum effectiveness of such new
rules they should ensure that they would be able to make appropriate temporary and permanent
interventions. These would include, for example, imposing temporary bans on particular products or
product features, at an individual provider or market level or, when appropriate and with relevant
safeguards, longer-term interventions of these kinds.

D. Improving fairness of contracts

46. Some stakeholders noted that bank and non-bank financial services providers’
consumer contracts are often imbalanced and many examples of potentially unfair terms and
conditions were identified in sample standard terms and conditions. CBE also noted that in its
inspections it has identified deficiencies in fairness of terms and conditions. In summary,
internationally, unfair terms typically refer to clauses in consumer contracts that are unjustifiably
imbalanced against consumers. In recognition of a consumer’s typical inability to identify, or mitigate
the potential harm from, excessively unbalanced contractual terms, many jurisdictions have
implemented rules to prohibit or restrict such terms. Such rules are an important component of any
comprehensive FCP/MC regulatory framework.

47. A comprehensive regime focusing on unfair terms and conditions is currently lacking.
Some existing provisions address certain examples of potentially unfair terms, such as the restrictions
in the CCA? on unilateral changes to consumer credit contracts, but they do not fully cover unfair
terms issues.

24 For a further discussion on PDD requirements see, for example: For a more detailed discussion of typical content of
such requirements, and of related product intervention powers see, for example: FinConNet. 2021. Financial Product
Governance and Culture. July 2021, http://www.finconet.org/Financial-Product-Governance-Culture.pdf and World
Bank Group. 2019. Product Design and Distribution: Emerging Regulatory Approaches for Retail Banking Products
(Discussion Note). https://documents1.worldbank.org/curated/en/993431567620025068/pdf/Product-Design-and-
Distribution-Emerging-Regulatory-Approaches-for-Retail-Banking-Products-Discussion-Note.pdf

25 Sections 42, 53 and 57
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48. The following are examples of potentially unfair contractual clauses identified in a
sample of publicly available standard financial consumer terms and conditions:

e Allocating liability for unauthorized transactions largely or entirely to the customer (such clauses
can have significant implications for fair risk allocation in the event of frauds and scams).

e Excluding any responsibility for actions taken relying on a customer’s purported instruction (such
clauses also have significant implications for fair allocation of fraud and scam risks).

e Placing the onus fully on a customer to disprove the accuracy of any statements or records of their
provider.

e Giving a provider broad discretion to make changes to the contract unilaterally.

e Giving a provider broad discretion to terminate their customer’'s contract, product or service
without notice.

e Giving broad indemnities from the customer to their provider for any loss the bank incurs in
connection with their contract with the customer.

e Specifying broad statements of acknowledgment and agreement regarding a customer’s
understanding of the contract (regardless of whether this is in fact the case).

e Giving a provider the right to continue charging account fees indefinitely on inactive or dormant
accounts.

e Having the customer give extensive bundled consents to use and processing of their personal data
for a range of purposes, in circumstances and using language that could be considered opaque,
unbalanced or excessively broad.

Recommendations

49. Comprehensive rules restricting unfair terms and conditions from being included in
standard financial consumer contracts should be introduced. It would need to be considered
whether this could be implemented through consistent rules issued by CBE and the FSRA, to ensure
consistency of treatment across providers, or may require legislative amendments.

E. Scams and fraud against consumers

50. Consumers have been impacted by a range of fraud and scams affecting their bank and
non-bank accounts and digital wallets. Stakeholders noted various examples of such incidents
repeatedly affecting consumers, including various phishing schemes via fraudulent SMSes purporting
to come from a consumer’s financial services provider and other social engineering schemes to
capture consumers’ credentials or cause them to make funds transfers to fraudsters. As is the case
internationally, it was observed that techniques being used were evolving and becoming more
sophisticated (such as fraudsters purporting to assist consumers to guard against scams). Data on
overall consumer losses and loss trends was not available, but several stakeholders suggested these
were significant.

51. Some stakeholders expressed concern that insufficient focus was being placed on fraud
and scam issues by the authorities and by some financial services providers, as well as
regarding the low level of digital literacy of consumers and limited awareness of associated
risks that may be contributing to the prevalence and level of harm. Only ad-hoc initiatives have

16 WORLD BANK



KINGDOM OF ESWATINI

been undertaken by industry to raise public awareness of these risks. Work to establish a task force
comprising the two financial authorities, law enforcement and industry is in progress. In the
meantime there has been ad-hoc collaboration.

52. There is currently no comprehensive regulatory regime that addresses liability and
responsibility for unauthorized transactions as between financial institutions and their
consumers, including their investigation or resolution. International good practice is that
institutions should be required to have in place adequate processes to mitigate, investigate and
resolve unauthorized transactions. There should also be an appropriate allocation of risk of loss
resulting from such incidents between a consumer and their institution, taking account both parties’
respective responsibility for the loss and also which party is in a better position to be able to manage
the risk. Where compensation is appropriate, there should be clear and accessible processes for
consumers to obtain such compensation. CBE's Banking Practice Guideline includes limited
provisions dealing only with card-related unauthorized transactions, and which are also not fully
aligned with international good practice regarding liability allocation. The Guideline also includes
obligations relating to systems security and safeguarding of data.?® The NPS Act contemplates that
CBE will further regulate execution of payment transactions, including transparency. It also specifies
various matters that should be disclosed in terms and conditions, including liability for unauthorized
transactions. However, while providing appropriate information to consumers, such as how to deal
with such transaction, this is only one element of an appropriate regime to deal with such matters.

Recommendations

53. It is recommended that the authorities prescribe a comprehensive regulatory regime
for financial institutions mitigating against, and dealing with, unauthorized transactions. The
regime should cover the following:

e Impose obligations on financial institutions to minimize the risk of unauthorized transactions
occurring, for example by requiring appropriate measures to safeguard payment instruments and
authentication credentials.

e Place appropriate obligations on consumers to take reasonable steps to mitigate against the risk
of such transactions (e.g. safeguarding their passwords and PINs and notifying institutions when
they become aware that their instruments or credential are compromised). These should be
complemented by obligations on institutions to provide consumers with guidance that cover
security risks and risk mitigation relating to digital access.

e Provide for allocation of liability for losses flowing from unauthorized transactions. Generally,
institutions should bear the losses resulting from unauthorized transactions, except in
circumstances where it is fairer for consumers to be liable for such loss, such as where a consumer
commits fraud or negligently fails to protect their payment instrument or credentials or to notify
their institution that they have been compromised.

e Prescribe timeframes within which institution must deal with claims for unauthorized transactions
and make refunds to consumers.

26 These are in addition to relevant requirements in CBE's Cybersecurity Guidelines for Financial Institutions, 2021 and
Cloud Computing Guideline, 2024.
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e More generally, it would be essential to ensure that financial institutions are subject to adequate
risk management requirements and adequate policies and procedures to protect consumer assets
again internal or external fraud, to the extent not already addressed by existing more general
requirements.

54. Importantly, such a regime would not necessarily fully address risks to consumers from
so-called authorized push payment fraud, which requires a multi-pronged approach.
Authorized push payment fraud is where fraudsters deceive consumers to send them payments
under false pretenses and payment instruments or credentials themselves have not been
compromised. Such fraud is clearly increasing in Eswatini as in other jurisdictions. In addition to
institutions increasing consumer awareness of risks and knowledge regarding how to protect
themselves, it is increasingly recognized internationally (though not yet broadly mandated) that
measures such as analysis of data to identify unusual account behaviors will be essential to reduce
risks for consumers from such fraud, even where payments otherwise seem properly authorized and
authenticated. This requires a multi-stakeholder effort to effectively mitigate. Such efforts should not
be confined to financial sector initiatives given that both sources of fraud, and responsibilities for
addressing risks and impacts of fraud, cut across the entire economy. There needs to be coordination
among financial sector authorities and other relevant authorities, such as telecommunications and
general law enforcement authorities, to gain a more comprehensive understanding of fraud risks in
the market and to develop effective strategies to address them. The task force currently in the
process of being established could be a vehicle in this regard. This should include considering
current responsibilities among authorities as well as gaps in powers, mandates, and tools (including
data sharing and coordination arrangements) needed. It should also include encouraging and
supporting more holistic industry initiatives and consumer awareness campaigns. To inform current
considerations it would also be useful to assess, to the extent data is available, the current state of
fraud in Eswatini, including trends, actors, drivers and enablers. It is recommended that CBE and the
FSRA, in collaboration with other relevant authorities beyond the financial sector (such as the
Eswatini Communications Commission and law enforcement authorities) monitor international
developments and initiatives in this area carefully and consider both mandatory and collaborative
industry approaches that could be appropriately adopted for the Eswatini market.

IV. MARKET CONDUCT SUPERVISION

55. CBE and the FSRA have both been working on implementing risk-based MCS but
further work and an acceleration of efforts is needed given problematic conduct issues
observed in the market. This section discusses observations and recommended improvements
relating to CBE’s and the FSRA’s MCS methodology and activities.

A. CBE’s MCS implementation

56. CBE has developed a risk-based supervision (RBS) methodology for market conduct
separate from its prudential RBS methodology. The Market Conduct and Consumer Protection
(MCCP) Risk-Based Supervision Framework is a risk assessment methodology aimed at optimizing
the allocation of supervisory resources. It is aligned with its prudential counterpart and emphasizes
the importance of distinguishing between prudential risks and risks to consumers. This framework
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supports identification of significant activities for supervisors to evaluate inherent risk and risk
management, resulting in residual risk grades for each activity and a final composite risk rating,
similar to CBE's prudential methodology.

57. Elements of the methodology could benefit from further strengthening. A crucial
element for guiding the prioritization of significant activities for supervisors is the impact on
consumers resulting from financial institutions' misconduct. Although the MCCP Framework
mentions some potential impact indicators (such as the number of customers and assets), the
concept of impact is neither clearly defined nor described. The few suggested impact indicators are
presented as optional rather than mandatory. This lack of clarity and concreteness regarding taking
impact into account may mean that in undertaking an assessment a supervisor might overlook
important impact factors, Additionally, it is unclear how the sub-elements of each risk and risk
management category should be weighted. For example, the inherent risk element "post-sales
handling" includes three sub-elements: complaints handling redress within the financial institution,
complaints handling redress with third parties, and evaluation of vendors. Given the varying scopes
of these sub-elements, they should not be assigned the same weight in the final assessment.
However, the manual does not provide any guidance regarding the weighting of each element.

58. The inherent risk elements for the sales process cover several components of physical
interactions with consumers but require more guidance on how to assess digital interactions
and digital financial services more generally. While the elements include sub-elements focused on
incentives for staff and agents, they do not address key inherent risks arising from digital sales and
post-sales activities. Given the increasing risks to consumers associated with digital financial services,
the MCCP Framework should be revised to ensure that digital risks are accurately captured by the
methodology.

59. All risk elements should focus on the consumer rather than financial institution risk
perspective. For example, the inherent risk element "Legal and Regulatory" needs to adequately
capture inherent risks to consumers. Its current taxonomy appears to focus more on risks to financial
institutions. The description of grades for the inherent risk classification is sometimes focused on
prudential risks, without shifting the perspective to risks to consumers. For example, the inherent risk
classification described in item 7.10 describes risks low, medium and high based on the impact on
the institution, including “damage to reputation, ultimately affecting consumers”. The same issue
arises in the risk management elements, where the focus for some elements remains prudential, as
seen in the Risk Monitoring and Management element.

60. The way risk and risk management elements are currently defined in the MCCP
Framework could lead to some overlaps, redundant analysis, or omissions in assessments. For
example, given there is an inherent risk element intended to capture disclosure and transparency
risks, it is important to ensure that transparency and disclosure concerns specific to sales and post-
sales processes are not duplicated in the inherent risk elements relating to “Sales Process" and "Post-
Sales Handling." In addition, several sub-elements of risk management elements refer to similar
issues. For example, the “Policies, procedures and limits” element comprises similar taxonomies for

"o

"Overall Assessment”, “Formality and Approval Practices”, and "Applicability, Depth and Coverage of
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Policies”. The “Internal Controls” element includes sub-elements such as “Scope and Depth of
Compliance Review and Testing programs” and another one described as “Scope and Depth of
Controls”, with vague differences in the guidance for assessment. The risk of overlap exists both as
between elements and potentially also between prudential and conduct risks being covered by the
separate methodologies, given the similarity in taxonomy in the MCCP Framework. Risk management
elements within a conduct risk assessment methodology should focus on how well the control
elements mitigate risks to consumers. In addition to ensuring that this addresses the intended
purpose of market conduct supervision, it also ensures that unproductive conflicts and overlaps with
its prudential counterpart are avoided, especially given that many of the same areas, policies and
processes are being evaluated under each methodology but from different perspectives.

61. CBE has recently undertaken several market conduct inspections of banks. Since 2022
CBE has undertaken market conduct inspections on three banks and is currently in the process of
undertaking one on a fourth bank. It is understood that CBE also recently undertook a targeted
review (i.e. a thematic review) across several institutions. Thematic reviews are an important part of
an MCS regulator’s toolkit and both CBE and the FSRA are encouraged to continue to use them
strategically.

62. The MCS inspections undertaken by CBE appear to be well documented and structured,
and relevant from a consumer risk perspective. They include examples of problematic practices
such as misleading advertising, unfair and abusive clauses, and fee overcharging, to mention a few.
There is also a clear sense of progressive improvement in how they are being documented when
comparing reports for the earlier to the later inspections. It is understood that these inspections were
intended to set a baseline of knowledge and understanding by CBE's MCS function about banks’
consumer-related practices and this is reflected in the breadth of the issues that were covered.

63. CBE has issued letters and inspection reports to the banks that have already undergone
inspections. In addition to findings, these documents specify matters CBE expects each bank to
address. The inspections identified a wide range of apparently severe compliance breaches,
suggesting significant weakness in internal systems and processes when it comes to consumer
issues. However, communicated findings on internal controls and risk management deficiencies that
should be addressed were more limited, even if more recent inspection reports seem to be
increasing the focus on these. Even where reports rate all risk management components as “weak,”
potentially indicating a severe absence of risk management, they do not convey the sense of urgency
that would be expected in such a situation.

64. It is understood that follow up on remediation by banks following inspections has
generally been in the form of banks reporting back to CBE. Follow up inspections and reviews
have not yet been undertaken given that CBE is working to complete its initial cycle of inspections.
Notably, some of the findings communicated to banks may be interpreted as CBE providing
solutions to the supervised entities to address adverse findings.

65. Currently CBE’s market conduct function has been focusing on banks and it will be
important for MCS activities to be expanded fully to all entities supervised by CBE as soon as
possible. The Oversight division in CBE's Payments Department has previously undertaken a limited
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level of ad-hoc supervision on market conduct issues with regard to MMSPs. It is understood that
the intention is for CBE's market conduct unit to expand its supervisory activities to also include
MMSPs and the communications in this regard have been sent to providers. MMSPs undertake
activities that involve a significant number of Eswatini consumers representing a significant level of
potential impact.

Recommendations

66. While CBE has a comprehensive market conduct RBS methodology, as described in its
MCCP Framework, the methodology would benefit from enhancements on identifying and
weighting of consumer risks to support focus on the most impactful risks from a consumer
perspective. The following are recommended improvements to the current methodology:

e C(Clearly define the concept of impact on consumers, making application of impact indicators
mandatory to ensure that all relevant impact factors are considered during assessments.

e Introduce clear guidelines on weighting of sub-elements of each risk and risk management
element, ensuring that the weighting reflects the relative importance and scope of each sub-
element.

e Revise the MCCP Framework to include specific guidance on assessing risks related to digital
financial services, with special attention to inherent risks arising from “Digital Sales Process” and
“Post-Sales Handling” elements.

e Adjust the descriptions of grades for inherent risk classification and risk management elements to
always focus on risks to consumers, avoiding ambiguity and lack of clarity in this regard.

e Review and revise the MCCP Framework to remove potential for overlapping and redundant
assessments, both within the market conduct risk assessment and as between the market conduct
and prudential methodologies, paying special attention to focusing the former on consumers.

67. Based on the recent market conduct inspections undertaken by CBE, several
opportunities were also identified for enhancing CBE's general MCS approach and stance as
well as its approach to inspections specifically. In summary:

o Greater focus and urgency should be placed on improvement of banks’ internal
controls to address relevant consumer risks: As noted above, the inspections identified
a wide range of apparently severe compliance breaches, suggesting significant weakness
in internal systems and processes when it comes to consumer issues. Given this context,
it would be good practice to include more extensive findings on internal controls and risk
management deficiencies that should be addressed, requiring implementation and
strengthening of internal controls at all levels (1st, 2nd, and 3rd levels). Reports should
also more clearly communicate a sense of urgency in addressing any severe absence of
risk management controls.

. The inspection reports are generally clear but their structure, and thus presumably
the underlying approach to planning, undertaking and documenting the
inspections, could be further improved: For example, it would be highly desirable to
structure the reports around the conduct risk rating components. This would contribute
to a better understanding of the criteria used to rate the inherent risks and risk
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management systems. It is possible that this will also help highlight for CBE potential
challenges with the current set of components which would contribute to the further
positive evolution of its methodology.

o CBE should ensure adequate follow up of inspected institutions and place a strong
onus on remediation on supervised entities: Going forward CBE should be mindful of
the risks of appearing to provide complete solutions to identified problems, as this could
be perceived as indicating that they will avoid further scrutiny once the recommended
solutions are implemented. More crucially, adequate follow up on how a supervised
entity address adverse findings will be essential, including scrutinizing what is
communicated by the entity and verifying the quality of remediation and that it
addresses identified concerns fully and effectively.

68. Now that CBE has a dedicated market conduct function and RBS methodology, it is
crucial that these cover MMSPs (and any other entities under its purview that may undertake
consumer-related activities now or in future) to ensure that adequate and consistent attention
is being given to consumer risks and impacts across all supervised entities. There should
obviously be appropriate ongoing cooperation, coordination and data sharing between CBE's market
conduct function and the Payments Department (as with any other relevant departments) to facilitate
effective MCS on MMSPs.

B. FSRA's implementation of RBS

69. The FSRA'’s proposed newly drafted market conduct RBS methodology should be
revised before it is operationalized to ensure it is sufficiently customized, specific and practical
to support effective implementation. The FSRA was recently restructured and has dedicated
market conduct department and staff resources, which is a very positive outcome. The department
has been working on its market conduct RBS methodology and intends to develop its first
supervisory plan and undertake supervisory activities based on its methodology soon. Both of these
are crucial activities. However, the proposed methodology?” appears insufficiently customized and
specific with regard to core elements to support effective implementation, particularly for a new MCS
function. Supervisors are likely to find it difficult to apply the current methodology in practice.

Recommendations
70. The following are recommended improvements to the proposed methodology:
. Significant activities are currently too open-ended and insufficiently defined for effective
application. These should be better defined and clarified.
o It is not clear which indicators will be used to make decisions regarding supervisory

priorities. Although the methodology has lists of indicators for each segment, in addition
to a range of indicator examples, it is unclear which indicators will be applied, and how,
to define priorities. A phased approach is recommended, where the FSRA should create a
small set of indicators for each segment being supervised, to be expanded and revised
over time. While the impact assessment element of the methodology is somewhat more

27 Based on a review of a version provided to the FSAP team which the FSRA indicated was substantively final.
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refined and could potentially be used to define priorities, its focus is not on individual
consumer impact but on confidence in the market.

o The FSRA should ensure that the indicators that are ultimately selected are supported by
already, or imminently, available, data sources and ideally should be tested using
historical data to determine their viability.

) The methodology should also provide for a formal market wide monitoring report, and
corresponding process (monitoring overall risks and risk trends in the markets for each
product area). As discussed below, ideally this would be done jointly with CBE. In addition
to assisting with the effectiveness of FCP/MC this would also pave the way for joint public
information dissemination strategies to inform consumers about risks and initiatives from
both authorities.

71. While the FSRA’s market conduct RBS methodology is revised as recommended above,
the Conduct Department should ramp up MCS immediately, given ongoing problematic
industry practices in the market and to ensure supervised entities receive strong signals on
responsible conduct expectations. The FSRA has previously undertaken some ad-hoc supervisory
activities, including some offsite information requests and on-site visits, but the sense among
stakeholders is that its oversight of market conduct issues has been limited. With the establishment
of the MCD the FSRA is working to expand its focus on MCS. MCD's supervisory activities should be
prioritized based on a small set of risk indicators as well as a pragmatic upfront decision on which
segment(s) will initially be prioritized based on qualitative risk perceptions. These are likely to be
target risk areas that it already perceives to be of concern. As suggested further below, one of these
appears to be problematic practices relating to lending. The FSRA has considered itself constrained
by the lack of regulations for some provisions under the CCA, and lack of other FCP requirements of
general application that it is yet to develop. However, it could already leverage existing requirements
and its general mandate (such as under the FSRA Act) to increase supervision of such issues.

C. Harmonizing MCS approaches

72. CBE and the FSRA are responsible for market conduct oversight for some of the same
key consumer products. CBE and the FSRA oversee market conduct issues for several of the same
or equivalent products offered by different providers, including credit products, savings and
transaction products. From a market conduct perspective, it is important to ensure that consumers of
a particular product type receive consistent and equally effective protection regardless of the
provider type from whom they acquire that product. This is also important from a competition
perspective.

73. CBE and the FSRA are responsible for different provider types involved in the
distribution chain for some of the same consumer offerings — for example, the sale of
insurance through banks. It is therefore also important that the regulators remain aligned on how
consumer risks in such a context will be addressed by supervision. Both regulator's methodologies
already share various core components but aspects are described and implemented differently. A
cross-comparison and harmonization exercise, that also takes into account the recommendations
above for each methodology, could assist in ensuring the methodologies benefit from the better
practices found in each, resulting in an optimal as well as consistent methodology for both
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authorities. Furthermore, as previously mentioned, a joint market monitoring process would support
both authorities in identifying and addressing key cross-cutting consumer risks and also support a
joint dissemination strategy targeting consumers from all segments consistently.

74. It is understood that CBE and the FSRA have a memorandum of understanding (MOU).
A copy was not provided for review but based on discussions it is also understood that there is
opportunity for the MOU to be revised to address cooperation and data sharing more
comprehensively.

75. It is also understood that the authorities are in the process of acquiring and
implementing the latest version of the Bank Supervision Application system. It was not feasible
for the FSAP team to review the functionality of the system. It would of course be valuable for the
authorities to implement supervisory technology that supports specifically their MCS-related data
collection and analysis and processes. This is the case both with regard to supporting data-driven
MCS as well as assisting supervisors to be more effective and efficient in their day-to-day activities.

Recommendations

76. It is recommended that CBE and FSRA ensure that their MCS methodologies are
harmonized in order to ensure consistent and optimized focus on consumer risks. To mitigate
risks that would come from differential MCS approaches CBE and the FSRA should consider the
feasibility of adopting largely the same market conduct supervision methodology/manual (with
adjustments for sectoral issues and other practical internal organizational factors). In any case, it is
recommended that at a minimum CBE and the FSRA:

) adopt a harmonized MCS risk assessment methodology: for example, ensuring a level
of consistency in the structure and elements such as inherent risk categories, sub-
elements, rating system etc,;

. undertake combined market wide monitoring: this envisages to monitoring overall
risks and risk trends in the markets for each of the product areas that they both cover,
with each authority sharing with the other its knowledge of identified matters to produce
an overall market monitoring report;

. use the assessment from the market wide monitoring report as input for joint
priority setting for MCS;
. revise their MOU accordingly: this includes revising the current MOU, and related

governance and administrative arrangements, to support the objectives outlined above
and ongoing knowledge sharing and coordination as needed to promote consistency of
approaches, effective joint efforts to address issues affecting consumers, dissemination
strategies etc.
(Lessons learned from the joint thematic review of lending practices recommended above should
also be used to inform the development of these long term initiatives).

D. Pricing approvals and restrictions by the regulators

77. Banks are subject to some pricing restrictions. In 2016 CBE issued a regulation under the
CBE Order prohibiting banks from imposing fees and charges on cash deposits and restricting the
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amount of penalty fees on dishonored payments. In 2020 CBE issued a detailed Guideline on Banking
Fees, Charges and Commission that requires all new or increased bank fees and charges to be
subject to CBE's approval. Banks indicated that through this approval process CBE has generally
allowed banks to increase their fees below or at most up to the rate of inflation. Any proposal for
new fees and charges is heavily scrutinized by CBE. Banks are not currently subject to legally binding
restrictions on interest rates they may charge to consumers, but have generally limited increases in
interest rates in recent years.?® Banks appear to maximize revenues in other ways that may give rise
to potential consumer risks in future. For example, there has been a stronger focus on growing sales
of different kinds of insurance together with credit. Notwithstanding some regulatory requirements
intended to promote consumer choice in insurance, banks are focusing more heavily on distribution
of insurance on which they earn commissions.2° Propensity to maximize revenue from existing
borrowers by maximizing the amount of credit being offered was also noted as a reaction to
limitations on other revenue streams.

78. Non-banks lenders have similarly been subject to various pricing restrictions. Previously
they were subject to restrictions prescribed under the Money Lending and Credit Financing Act 1991,
since repealed by the CCA. Non-bank lenders now appear to be charging interest rates and fees
consistently with caps specified in a 2017 draft, as yet unissued, Ministerial determination under the
CCA on maximum interest rates and fees and charges. Lenders seem to generally understand it is
FSRA's expectation that they comply with parameters of this draft determination. The draft
determination specifies, for example, a maximum interest rate of 8% per month for unsecured short-
term loans in addition to limits on initiation fees and monthly service fees.

Recommendations

79. It is suggested that the authorities consider alternative approaches to such broad
pricing restrictions, implementing a combination of other measures on a phased basis. It is
understood that CBE and the FSRA regulate fees and charges at least in part due to a perceived
market failure in relation to pricing resulting in predatory practices and excessive charging by
financial institutions, and to assist vulnerable and low-income consumers, with other measures to
assist with such policy concerns have been considered insufficient. However, maintaining extensive
pricing restrictions causes the market to continue to operate and develop artificially. The authorities
could consider as an alternative implementing a combination of other measures, including making
pricing disclosure and transparency requirements much more effective as discussed above,
implementing better-calibrated, binding basic ('no frills’) account requirements to assist more
vulnerable consumers to have access to banking. Any remaining restrictions on interest or fees and
charges should ultimately be much more narrowly focused (including current de facto interest rate
caps which it is understood are being considered for cementing via regulations). In particular, it is

28 Several years ago there was the expectation that the Minister of Finance might prescribe rate caps under the CCA.
2 |t will be important for CBE, and the FSRA in relation to non-bank lenders, to monitor insurance cross-selling and
bundling practices going forward to ensure institutions do not engage in mis-selling, given the potential for this to
become a significant source of consumer harm. See, for example: EIOPA. 2022. Thematic Review on Credit Protection
Insurance (CPI) sold via banks https://www.eiopa.europa.eu/document/download/01930b65-31eb-4bcd-8c89-
85ed6f032fcb_en?filename=Thematic%20review%200n%20Credit%20Protection%20Insurance%20s0ld%20via%20ban

ks.pdf
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international good practice for such restrictions to focus on more acute and narrower unfair practices
(such as interest rate caps that prevent usurious rates rather than controlling the market's operation
on rates and fee restrictions that prevent charging of specific inappropriate or anti-competitive fees).

E. Product approvals by the regulators

80. Financial services providers are currently required to submit all proposed new products
to CBE and FSRA, as applicable, for approval. Product approval requirements are apparently not
mandated under any FCP-related legal instrument, but it is understood that institutions comply with
expectations from their relevant authority to submit products for approval. In CBE's case its Bank
Supervision division administers product approval requests from banks and the Payment
Department’s Oversight division administers approval requests from MMSPs. The different
supervisory functions at CBE, including the Market Conduct division, then review the product and
decide whether to approve it from their respective perspective. A similar process was indicated in
relation to the FSRA.

81. There are several risks for a regulator undertaking approval of new products. A
regulator that provides advance approval of products faces significant risk that the market will
perceive the approval as indicating that the reviewed product is compliant with all market conduct
requirements, when in fact it is not realistic for the regulator to determine whether this is the case.
Such perception can also cause providers to rely excessively on the regulator’s assessment of the
product’s compliance with relevant requirements rather than undertaking their own sufficient
assessment. It can also make subsequent supervisory action based on approved features more
difficult and less persuasive. Product approvals can also be perceived by consumers, or the market
more generally, indicating that regulator considers a product to be fully compliant or otherwise low
risk. This can affect both consumer judgment when considering products, and also how the regulator
may be viewed if things go wrong in relation to a product. Finally, undertaking reviews and approvals
of products also takes up supervisory resources that could be used more effectively in addressing
risks in the market.

Recommendations

82. Given these risks, it is recommended that CBE and the FSRA no longer provide such
approvals from an FCP/MC perspective but rather strengthen better alternative measures to
assist with product appropriateness and improved disclosure for consumers. As discussed
above, implementing PDD requirements and improving product disclosure requirements, in addition
to strengthening other FCP/MC measures, would provide more effective means to address consumer
risks than ex ante product approvals.

F. Internal institutional arrangements

83. CBE’s MCS work is currently undertaken by the Policy, Conduct and Enforcement
Division within CBE’s Financial Regulation Department. The Department comprises several other
Divisions, including separate dedicated ‘supervision’ divisions for bank supervision, financial integrity
and financial surveillance. The Policy, Conduct and Enforcement Division covers several areas in
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addition to MCS. A lead officer (Market Conduct Lead) is dedicated to MCS together with three staff
that report to them. Another lead officer (Policy Lead) covers areas such as regulatory policy,
licensing and enforcement. The other divisions, dedicated solely to supervisory activities, interact
with the Policy, Conduct and Enforcement Division when it comes to licensing and enforcement
matters.

84. The FSRA’s MCD was established following a recent restructure. It comprises separate
teams dedicated to each of licensing, offsite activities (including conduct risk assessments, social
media monitoring and product approvals), onsite activities (primarily focusing on inspections), anti-
money laundering and countering financing of terrorism, and consumer education and financial
inclusion. Based on international experience, such separation of onsite and offsite activities can
create some efficiency-related challenges, as both areas involve some similar supervisory techniques
and frequent engagement with supervised entities, requiring similar skills and expertise. Additionally,
the team responsible for offsite activities seems to currently be responsible for both offsite
examinations and market monitoring tasks. Although market monitoring may not currently be as well
established as offsite examinations, it is equally important and would require specific skills and
expertise.

Recommendations

85. To ensure that both internally and externally the MCS function has equal status to
other supervisory areas it is recommended that CBE’'s MCS function be undertaken by a
separate dedicated division. This will help ensure that the MCS function has a visible profile,
appropriate independence and that it continues to receive appropriate attention and support
internally for dedicated resourcing. This Division would then interact with policy, licensing and
enforcement functions, and other divisions, in the same way and on equivalent footing as fellow
dedicated supervisory divisions.

86. The FSRA’s MCD should revise its internal arrangement to reflect a more efficient
organization of and alignment with of its supervisory activities. The FSRA should explore
synergies among similar tasks undertaken by the onsite and offsite teams within MCD and align staff
roles and teams with the skills and expertise most required for each key area of supervisory activity.
Onsite and offsite supervisory activities, which involve engagement with supervised entities, require
similar sets of skills and expertise, such as interviewing skills, auditing expertise, and strong oral and
written communication abilities. These activities can typically be combined and undertaken by the
same team. Separately from this, as recommended above, the FSRA should also establish a
systematic and ongoing market monitoring process, capable of identifying and reporting current
risks to consumers. The FSRA's risk indicators also need to be further detailed and defined, ensuring
a more data driven planning of supervisory activities. A market monitoring process would require
staff with analytical and mathematical skills, data manipulation and visualization expertise, and in
part also some IT skills. Separating roles/teams and tasks according to these areas would help the
FSRA to best match staff profiles to each activity. It would also ensure that each essential activity is
accorded appropriate weight and focus.
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I V. COMPLAINT RESOLUTION MECHANISMS

A. Internal dispute resolution by financial services providers

87. Effective and accessible internal dispute resolution (IDR) and external dispute
resolution (EDR) mechanisms are a core part of an effective FCP/MC framework. IDR refers to a
financial services provider's internal processes for receiving and resolving complaints from
consumers, while EDR refers to mechanisms, such as Ombudsman schemes, that a consumer may go
to if dissatisfied with their provider's handling of their complaint, rather than being limited to
typically expensive and complex court processes.

88. There are significant gaps in IDR rules, as well as poor industry practices, which should
be addressed. Banks are subject to reasonably comprehensive IDR requirements included by CBE in
its Banking Practice Guideline. However, MMSPs are subject to very limited requirements as included
in CBE's 2019 Practice Note for MMSPs. Providers regulated by the FSRA are subject to limited and
generic requirements specified in its Credit Providers GN. The quality of financial services providers’
IDR processes in Eswatini varies significantly, with some providers lacking a well-structured internal
arrangement and process to resolve and analyze consumer complaints, and poor provision of
information to consumers about IDR access.

89. Access to timely complaints data, from both IDR and EDR, is an essential source of data
to both inform a regulator’s MCS (for the purposes of market monitoring, risk assessments,
identifying risk trends etc.) and industry guidance to assist in addressing problematic industry
practices. Neither CBE nor the FSRA is currently collecting IDR data from providers. For example,
while banks are required to maintain internal complaints registers, which CBE may inspect or request
data from, there is no required periodic reporting of complaints data. While CBE has been
undertaking some complaints reviews in the context of its recent and ongoing bank market conduct
inspections, the inspections do not appear to have focused extensively on the quality of IDR
processes.

90. CBE indicated it is in the process of developing industry reporting requirements for
complaints data, to be gathered and analyzed through new functionality of the latest version
of the Bank Supervision Application system being acquired. As noted above, it was not feasible
for the FSAP team to review the functionality of the system, including the relevant module.

Recommendations

Comprehensive and harmonized IDR rules - addressing all key international good practice
elements - should be issued for providers overseen by CBE and by the FSRA.3° There should

30 For a more detailed discussion on this topic see: World Bank Group. 2019. Complaints Handling within Financial
Service Providers https://documents1.worldbank.org/curated/ar/773561567617284450/pdf/Complaints-Handling-
within-Financial-Service-Providers-Principles-Practices-and-Requlatory-Approaches-Technical-Note.pdf
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also be appropriate supervisory follow-up to ensure that providers are consistently making available
adequate IDR to their consumers.

B. External dispute resolution mechanisms

91. The CBE Ombudsman and FSRA Ombudsman mechanisms have been in place for
several years, although they are at different stages of operationalization and in both cases
implementation work is ongoing. The FSRA Ombudsman appears to be relatively more well-
established in terms of legal framework and consumer facing- infrastructure although it also faces
gaps. The CBE Ombudsman has not yet finalized its procedural rules and, unlike the FSRA
Ombudsman, the single provision in the CBE Order under which the CBE Ombudsman is created?'
does not accord it any specific legal powers, such as to determine complaints. The CBE Ombudsman
has a limited web presence on the CBE's website and is housed within CBE. The FSRA Ombudsman'’s
operational and legal arrangements appear to be more progressed, including having powers
specifically granted under the FSRA Act and finalized procedural rules (although the FSAP team was
advised these are not legally binding), as well as a well-developed website offering a range of
information, and separate dedicated premises.

92. Both Ombudsman schemes are receiving a relatively small number of complaints.
According to CBE's last annual report the CBE Ombudsman received 40 complaints and according to
their last annual report the FSRA Ombudsman received 84 complaints (of which about 18% were out
of jurisdiction or withdrawn and about half of the remaining complaints went to determination), an
increase from 59 complaints the previous year. While the schemes have been undertaking a range of
initiatives to build consumer awareness of their services, stakeholders’ sense is that awareness about
the schemes remains relatively low and more work is required to improve this. The CBE Ombudsman
and FSRA Ombudsman indicated they provide some reporting of complaints to the respective
authorities.

93. The current EDR legal framework is not fully aligned with international good practice.
For example, the current legal provision in the FSRA relating to appointment of the Ombudsman is
not consistent with international good practice relating to independence — it contemplates
appointment by the FSRA after consultation with industry only. International good practice is to have
a more rigorous and balanced appointment mechanism where industry is not accorded the only or
the main input. The FSRA Ombudsman'’s rules also contemplate that its funding may include, in
addition to government funding and case fees, grants and donations and other moneys without
specifying limitations also consistent with independence concerns. It would also be important to
ensure that its operations are based on adequate and sustainable funding. As noted above, the CBE
Ombudsman appears to be established in reliance of a single, limited provision in the CBE Order
which does not accord it any specific legal powers, such as to determine complaints.

31 Section 42bis.
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Recommendations

94. Given factors including the small size of the financial sector, several equivalent areas of
coverage from a product perspective, and the need to increase consumer awareness and
access to EDR, the CBE Ombudsman and FSRA Ombudsman should be combined into a single
financial services ombudsman service to maximize efficiency and effectiveness. From a
consumer perspective, having a single financial sector ombudsman will make it easier to build
awareness of the service — by having the entire industry publicize and refer to the same scheme -
and avoid confusion. Both Ombudsmen have jurisdiction over complaints relating to the same or
equivalent product types, namely credit, transactional and savings account products, merely from
different providers. Having a single ombudsman scheme would better facilitate such complaints
being handled using a consistent approach. Some complaints may also relate to product
arrangements — such as complaints relating to insurance sold with bank loans or accounts — that at
the moment may involve the jurisdiction of both Ombudsman schemes. Combining the schemes
would also assist with maximizing efficient use of operational infrastructure (such as premises, access
channels for receiving complaints etc.). Finally, it would support having a fully independent EDR
scheme consistently with international good practice.

95. Combining the two schemes should be undertaken on a phased basis given the two
legal frameworks that would need to be revised as well as being aligned fully with
international good practice. In the first phase both Ombudsman schemes could use a single
overarching name or brand and set of consumer access channels and infrastructure (website,
complaints line etc.) while resolving complaints based on respective Acts until these are amended.
However, procedural rules should be aligned. Phase two would entail implementing legal reforms
that would result in a single, independent, Ombudsman scheme whose operational arrangements
and legal framework are fully aligned with international good practice (including with regard to
effectiveness, independence, accessibility, fairness, efficiency and openness).*?

96. CBE and the FSRA should also ensure they capture and analyze on a timely basis
comprehensive complaints data from IDR and EDR as part of their data gathering for MCS. CBE
and the FSRA should ensure that they implement sufficiently comprehensive, timely reporting of
complaints data from both IDR (providers) and EDR (Ombudsman) sources, with a consistent data
typology to facilitate analysis and comparison.

32 For a discussion on international good practices for financial sector Ombudsman schemes see, for example:
International Network of Financial Services Ombudsman Schemes. 2014. Effective approaches to fundamental
principles https://www.networkfso.org/principles.php and 2018. Guide to Setting Up a Financial Services Ombudsman
Scheme https://www.networkfso.org/resources/Guide-to-setting-up-a%20financial-services-ombudsman-

scheme INFO-Network March2018.pdf For an example of applying international good practices criteria in a country
context see, for example: World Bank. 2021. South Africa Financial Ombud System Diagnostic
https://documents1.worldbank.org/curated/en/572061623402638435/pdf/South-Africa-Financial-Ombud-System-

Diagnostic.pdf
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